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^0 His Grace the bUKJE 0/ PORTLAND. 

Favorable ists was thie reception, and rapid 
las has been the sale, of my Treatise on " The 
Office and Duties of a Justice of the Peace," 
I am not presumptuous enough to attribute to 
intrinsic merit alone its extraordinary success. 
I assumed the liberty of Confiding it to the 
protection of your Grace, and the result has 
more than fulfilled the expectations, with which 
I flattered myself in the choice of a Patron. 
Thus encouraged, pardon me, my Lord Duke, 
if I again trespass upon your indulgence; and~ 
oSiiT to you another tribute of that regard 
which induces me to subscribe myself 

Your Grace*s, 
Most devoted, 
- And obedient Servant, 

THE AUTHOR. 
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PHEFACE. 



Ip any apology be necessary for the Author of 
the following pages having obtruded bioHtelf 
upon the Public a second tinie, within so short 
a period, it yiijist be sought in 4;he flattering re- 
ception which his ^' Practical JExposition ofth€ 
Office and Duties of a Justice a/* the Peace*^ m^^t 
with ; especially from those for whose particular 
serrice \t was intended. That work was, iii« 
deed, a mlimtafy^oE^^hxA compiled, ne^er- 
thelests und^ some circumstances of consi* 
Arable , t^sadvantage^ ad;ui . :prd8en|Qd , ^ Hbut 
world with ci>rrei^ndeiTt diffidence . Th^p^^ 
^ent volume has been callud for by. very i^ia^^ 
persons, in different districts of the Kingdoqsi; 
to whom the author is known only through the 
mediui^ ojf his former work. The dfls%n of 
it if tp supply to young Magistrates that in%- 
m^ion, respecting their jt>9«&/iic duty, an iaew- 



♦Hi PREFACE. 

bers of the Court of Quarter Session, whicli; 
without some such guide, can only be acquired 
from previous professional pursuits, or gradu- 
ally obtained by laborious attention and lonj^ 
expericTfice; 

Early habits, as well at the Bar, as on the 
Bench, had iiot permitted the Aiithot to dis- 
dorer the difficulties, with which those, who 
hare neither of these advantages, have to strugf- 
-- gle, before they are conipetent fotake an ac- 
^ive part in the buidin^^s of la Session, In these 
liaving b^en pointed out to hinr, with an ac- 
eompanying request that he would turn his at- 
tewticyn to the' removal of tfifeinf, originated the 
fbllowiug effbtt ; for the liucccss 6f which hie 
lid teasonaA)ly solicitous, as a nilattter of utility 
'^ oliliers ; btif without that anxiety which mui3t 
•Ibe the concomitant of a piiblicatioti, o*h which 
''H* W¥itei* )iopes to found a reputation for him- 
self. - - 

^' 0( i\n Qualities he dbes riot consider' it ric- 
•Wbsar^to fc>ay ^lo^e, than that, hiaVing in con-* 
**e3te5[)lafion pt ihcipally tht^ insfruction of i4it«. 



PREFACS. 

perienced Magistrates, its contents are on the 
whole, general and elementaiy, except in those 
instances where he found it impossible to be 
intelligible without destqending to minute ex- 
amination, and technical illustration {--4>ut at 
the same time he hopes he may, without pre- 
sumption, observe, that as all the common 
proceedings of a Court of Quarter Session are 
regularly and distinctly traced, from its com- 
mencement to its conclusion ; — and not only so 
indeed, but even to matters posterior to, but 
/dependfnt upon, and flowing, as it were, out 
of it ; even professional gentlemen, (at least in 
the early stages of their career) by interleaving 
it for the reception of precedents and memo- 
randa, may, ntaAre it, if they do not Jlnd it, a very 
^seful auxiliary. Respecting the authorities 
cited, some brief explanation may perhaps be 
right. Generally speaking, the most recent rf^- 
fision^y where the subject under consideration 
was to be so illustrated, have been resorted to ; 
but that niode of. selection has not been by any 
means the uiiiform or unvaried criterion ; for 
in very manylnstances, whete the luminous de- 
terminations of earlier judges have remained 



» 



tinicontroverted, or have been eonfirmed, th^ 
strongest or most apposite case, according to 
the judgment of the author, has been selected 
for the example, without reference to the point 
of time in which the authority was establish^ 
ed*. 
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jCHAP, I. 



THE SESSIONS OF T3E PEACE^ 



ffEREiN, of the different descriptions of Sessions, — their con* 
stttution and continuance,— the manner of convening: them, 
^— the time and place of holdingf them. — Form of the pre* 
4!ept to the Sheriff,— of the Sheriff's warrant to thebaic 

' ]iffs,'>^tyle o/ the Sessions, &c. 
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eiiAP, II. 

THE DUTY OF ATTENDANCE UPON THE SESSIONS* 

Herein, of the Custos Rotulorum, Justices, Sheriff, Clerk 
of the Peace, Coroner, Gaolers, Constables, Jurors, Suitors, 
Pleaders, &c. with their, and every of their, duties, oaths^ • 
fees, prifileges, indemnities, &c» 

CJIAP. III. 

THE PROCEEDINGS AT THE SESSIONS. 

Herein, of the matters ov«r which the Courts of Session 
have a legal, orcustosnary jori^sdiction, and the order of 
proceeding therein respectively :-^the duties of the Chair^ 
man, and other parties :^-an abstract of the laws, and an 
epitome of the subjects^ which are usually controverted or 
jKsciisaed before them* 
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CHAP. IV* 



TBF. TERBIINAT|ON OF THE SCSSiaNS. 



HERriNy of the duratioi^ of U$ authority, and its termint- 
tion ; with some observations on matters connected with. 
, or arising out of, its duties ; not only while the Court ii 
|;it]tin^, but subsequent to its adjournment, or expiration. 
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CHAPTER I. 

TftB 8B6SIONS OF THE PEA€E» 

Herein of the different Descriptions of Sessions. 
^^^Their Constitution and Contintuince. — The 
Manner of convening them.'-^The Time and • 
Place of holding them* — Form of tlis Pre" 
cept to the Sheriff ^--^Of the Sheriff* s Warrant 
to the Bailiffs. — 'Style of the Sessions^ Sfc* 

Thjb terin " Session of the Peace'' i& usedSf«ioM 
to designate ^^ a fitting of Justices of the Peace, 
for the execution of those purposes which are 
confided to t|iem by their Commission, and by 
divers acts of ParliiMnen*.'^ The words " of 
the Peace'^ are added to distinguish these Ses-> 
sions from all others, of which there are many 
kinds ; as ex. gr. Sessions of Parliament, Great 
Sessions of Wales, Court of Session ia Scot- , 
land, Session of weights and measures in Lon- 
don, and othersu 

Sessions of the Peace may be for jurisdic- Extent of 
tions o# greater, or less extent, according to jwisdiction, 
the pleasure of the Crown. 

B 






SESSIONS OV THE PEACE. 

The King may grant a Commission of the 
Peace for a County, and under such commis- 
sion the lurisdictioD of the Justices naitted in it 
"will extend over the whole of such County ; or 
hemay grant it for any particular district or 
portion of a Coynty, exclusive of the jurisdic- 
tion of the Justices of the County at large ; or 
lie may by charter givfe th^ po^^ei: of acting as 
Justices to certain Officers in towns corporate, 
cities, and other places. In the latter cases 
however, the Justices of the County at large^ 
in which such district, town corporate, city, 
or other place, shall happen to be situate, can 
only be prohibited from interfering-by special 
words in* the commission or charter of the in- 
ferior jurisdiction, called technically " a wo?» 
tntromittant clause*. 

In most cities and corporate town^ there are 
.Sessions held before Justices of their own, whe-r 
ther the County Justices be excluded, or not ; 
and such Sessions have authority exactly simi- 
lar to the Sessions of a Cdwity, except in a very 
few instances ; one of the most considerable of 
which is in appeals from orders of removal of 
the Poor, which tho' made by the Justices of 
the City or Corporation, must be carried by 
appeal before the Justices of the County by 8 & 
g Will. 3. c, 30. 

V - Sessions are of four kinds or dencriptiotis. 
Petit; or, as they are usually denominated,; 

Pettyiy Special^ Generali and Quarterly. 

4. Tern Rep. 456. 



Petty Sessioni are M'lien two or more Jva^ 
ticesofthe Peace, of their own mere motion^ 
meet together, to transact such business aa^ 
either by the positive* directidn of their com** 
missions^ or by statute, requires the presence 
of more than one ; or where it is of such cUffi- 
culQr^* or importance^ tlMtt its interest points 
out the propriety of such a concurrence^ Amy 
attempt to illustrate this position^ in either of 
its divisions, by an enumeration of instances^ 
would either be liable to perplex by its pro-* 
lixity, or mij^ht tend to make Justices overlook 
the cases which were casually omitted, in which 
the attifndatice of ttm Justices is rendered ne** ^ 
ces9ary» Suffice it to observe thes^ that in 
most of the Statutes pitosed before the Revolu- 
tion, iwo Justices are requisite} for all processes 
respecting- the regulation' of the Poor ; — for 
many of the convictiotis under statutes made for 
the protqctibn of particular trades ; and indeed 
g-enerally for all sumtnary convictions. Also 
that since that period^ wh6re new Statutes bava 
been made, on subjects which were previously 
cogni2^bIe by Justices of the Peace, the an- 
cient mode of proceeding, that is, before Mo 
Justices, has been very generally preserved— 
at least the deviations ageless numerous than 
the instaoces of acquiescence^ 

Under the second divisibn of the position 
which has been just laid down^ little need be 
md ; siace common discretion mil point out 
• M 2 



% SPECIAL SESSIONS. 

4o€verymanofdiscernmeiit and reasonable dif- 
fidence, the instances, in which he ought to M'ish 
'only to share responsibility. It is almost un- 
necessary to point out particularly^ as examples, 
such cases as concern large pecuniary interests, 
persons of eminent station in society, questions 
, that admit of much acAbigtiity, or those pf im- 
portance in which therelies no remedial pro- 

/ 

Cess oiany description, from the determination 
of the Justice who taken cognizance of the 
subject. • 

Special. SPECIAL SESSIONS are extraordinary meet- 

ings of Justices, convened by some proper 
authority^ for a special purpose. Of this des- 
cription (and not, as they are often erroneously 
denominated, petty sessions) are those directed 
^ by statute to be holden for the appointment of 
How con- Overseers of the Poor, and of Highways, as 
veiled. j^jgQ f^j. jj^ licencing of Ale-houseft» The man- 

ber of convening these, and other, Special 
Sessions, which are ordered by Statute, must 
of course be in conformity with the words of 
the statutes themselves, and are generally by 
precept under the hands and seals of two Jus« 
tices of the County, Division, Riding, or Li- 
berty ; but Special Sessions^, in the ordinary ac- 
ceptation of that expression, which are not 
'particularly directed by any Statute for any 
particular or specific purpose, naay be convened 
by the Costos Rotulorum of the County, Divi- 
sion, Riding, or Liberty, by the Clerk of 



/ 
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the Peace of such County, Division, Rid- 
ing-, or Liberty, as the Deputy of such Gus- 
tos Rotulorum ; or by any one, or more, Jus- 
tices of the County, Division, Riding, or Li- 
berty. TKe immediate instrument, by ^vhich 
they are convened, is a precept to the Cliief 
Constables, and a notice addressed to all 
the Justices acting for the County, Division, 
Riding or Liberty, The purpose, for which 
such Special Session is convened, should also 
be specified in such notice. If these formali- 
ties be not observed, however nUmerouij the 
meeting of Justices may happen to be, it will 
amount to no more than a Petty Session, and 
therefore will not satisfy the words of any Sta- 
tute, public, or private, general, or local, which 
authoHzes the calling of a Special Session for 
any particular purpose.* 



* An example of this occars under the^ Statute of 13. Geo* 
3. c, 78» for widening, diverting, and ctianging high-ways ;— 
hy which, in the 19th section, it is directed that the acts to be 
done for this purpose shall be at a Special Session convened 
for the occasion : — another under sect. 10. of the Insolvent 
Act, of 54. Geo. 3. Other examples from private acts for 
local purposes, such as for certain embankments, canals, anA 
other improvements, might be adduced. In any of these 
cases to have left such matters to the decision of a Petty Ses. 
sion, properly so called, that is, a Session of any two Justices, 
who might be privately convened, would have been, in many 
cases, io have made the Gostbs R^tulomm, or some other great 
Land Proprietor, who had perhaps the greatest interest in the 
gabjeci to Se decided, to all intents and purposes, (from 
the infiaencci he ma/ rmmMj \^ wipposfMi to possess,) the 
Jvdge io bis own cause. 



^ * G]|NPRAL SESSIONS. 

An unaccountable confusion has prevailed 
ia almost all .>vntprs pn the subject of Ses- 
sions, respecting tbe distinction between spe- 
eiaij and petty Sessiop3, Even so late as the 
Commentaries of B]ack^tone, scarcely any dis- 
crimination is made ^n treating of their re- 
spective duties, or even in the occasions for 
which they are summoned, or ip the pq^nner 
of summoning them. 

• 

Place to be The place where such Special Session is to 
Ae^Precepu l-^holdpn, piust also be specified in the notices ; 
and this any of the persons who have ailthority 
to con\^ene |:hem, have also the necessary au- 
thority tq decide, so that it be a place with- 
in theif jurisdiction,* • , > 
General. Genbrj^l Sbssioh s.—- These diflfer from Spe- 
cial Sessions, in as ipuch as, although they are 
specially summoned, they j^re not for the exe- 
cution of any purtioular branch of the Justices* 
authority, or for any particular business exclu-- 
sivel^jf bnt for all general purposes for which 
-Quarter Sessions are directed tp be holden. If 
convened for any special purj^oBp therefore, and 
general purposes are intended to be pxclud- 
^, however custom paay Jiave sapctipnf d the 
miscalling them Generql Sessions in coipmon 
parlance, they are in fact only Special Sessions. 
They differ from Quarter Sessions, inasmuch 
as they are not limited to any particular time, 






• Ddt. «. 185.— Lamb. SS% 



G£N£RAL S£SS{ON«. 7 

but are directed to be holden " so often as 
need be/'* 

They may be convened by the Custos Ro- How con- 
tulorum, and any other of the Justices ; or by 
any two Justices within the jurisdiction, ane 
being of the quorum^ by precept to the Sheriff « . / 
to summon such Session, to return a Jury, 
and give notice throughout his Bailywick to 
all persons whose duty it is to attend, for th6 
general execution of their authority."!' 

And that the Sheriff may have suflScient time 
to proclaim the Sessions, to summon and 
return the several Juries, and to warn all 
officers stad others that have business there to Teste of tbe 
attend ; — the precept should bear teste, (or '^*^ 
date) fifteen days before the return, and ought 
forthwith to Jje delivered to the Sheriff^ 

And if two such Justices make a precept for 
a General Session of the Peace^all their fellow 
Justices cannot discharge it by their Superse- 
deas ; nor can it be dischajrgied, Jnit by a Su- How *«- 
persedeas oyt of CUanpery direjJted to the ^ ^^^^* 
Sheriff.! 

But it is not sufficient for the convening a Directions 
General Session of the Peace, that the precept mission for 
run uuf^er the nan^e of qne Justice only, even ^*»errecept, 
though it be thM of the Gustos Rotulorum, fqr 

♦ 2 Hen. 5. St. 1. c, 4.— Hawk. c. 8. 
t Lamb. 382— Hawk. c. 8.— Tit. Justice. 
t 2 Shaw's Jiist. 174. 
§ Lamb.*3t5.— Cromp. 107, 



S OkNERAL SESSIONS. 

the words of the mandamus clause in the Com* 
mission are *^ that the Sheriff shall cause a Jury 
to appear at such days, and places, as the said 

• » 

Justices, or any two^ or more of them, as afore- 
said shall appoint.* 
^are there It should appear that though there be no pre* 
cept ^cpt in writiflg to the Sheriff, or an irregular 

precept, yet if a Session be actually holden, the 
proceedings had there will be good. No persons 
can be lompelled to attend, if no precept be is- 
sued ; but if they do in fact attend , ^nd the d u ties 
of a Session be regularly performed, the irne- 
gularity in convening it is cured thereby, f 
Wb^re there It has been doubted whether, if two, ormorie 
more Pre* sets of Justices appoint two, or more, General 
««P*<- Sessions, to be holden at the same time, any, 

or all, and which of them, are good. But 
such an event may happen without either mis- 
take, or misbehaviour in the Justices, and there 
seems to be no reason why all such Sessions 
should not be legal and of equal authority. 

Appearance, and service, At any one of them, 
would indeed, iu that case, operate as a dis- 
charge of service at th^ pthers.J But the ar- 
guments that have been uded to shew that such 
duplicates of Sessions vvopld themselves be 
illegal, have been drawn from a supposed ana- 

* Lamb. 377. 
t 2 Ld. Raym. 1238. 
' X Com, J>\g. tit. Just. 



QUARTER SESSIONS. 9 

logy to tlie cases of Special Sessions, and those 
too directed by statute, which do not apply.* 

But if such precepts were multiplied wantonly Precepts is- 

/•_,•• A .1 , ^. . . sued from 

or for Sinister purposes, tqe Justices issuing improper 
them would subject themselves to be punished motives. 
by information in b. r. or by having their com^ 
missions superseded by the Lord Chancellor .-f 

General Quarter Sessions, are such Quarterly. 
Sessions as are regularly holden every quarter 
of a year, under the authority of Statute. 

The 12. Rich. 2. c. 10. diriects, that " the Jus- By 12 Rich, 
tices shall keep their Sessions in everj^ quarter^* 
of the year at least, and by three days, if need 
be, on pain of being punished according to 
the discretion df the King's Council, at tlie 

« 

suit of every man that will complain.'* 

And by 2, Hen. 5. St. 1. c. 4. The particular Quartcrsde- 
time in every quarter of a year shall be as fol- 2 Hen. 5. 
lows ; " to wit, in the first week after the feast 
of St. Michael ; '- in the first week afti^r the 
Epiphany ; in the first week after the clause of 
Easter ; and in the first week after the trans- , 
lation of St, Thpmas the Martyr (Thomas a 
Becket) and ptore often if need be" 

A recent Statute,^ hoyvever, after reciting' 
that it would contribute to the convenience 
of those who have to attend them, if the time 



* 4 Term Rep. 451. 
t Dalt. c. 185. 
t 54 Geo. 3. c 84. 



10 QUARTER ASSIGNS. 

of holding the Mkhaelmad Quarter Sesi^ions^ 
were altered, directs that for the future "all 
Quarter Sessions for the Michaelmas Quarter 
shall in every year be holden, for every County, 
Riding, Division,City,Boroue*hand Place, with- 
in England and Wales, and for Berwick-upon- 
Tweed, in the first week after the eleventh dav 
of October, instead of at the time pow ap- 
pointed for holding the same ; and that all acts, 
matters and thipgs, done, performed and trans- 
acted, at the time appointed by this Act for 
holding the said Michaelmas Quarter Sesisions, 
shall be as valid and binding to all intents and 
purposes as if the same had been done, per- 
formed and ti'ansacted, at the time heretofore 
jippointed for the holding of such Sessions/' 

But London and Middlesex arc excluded 
from the operations of the Stat, by S0ct, 2. 
Vnriationis If the feast day f^U pn Sunday, the Sesr 
nwal Rulir ^^^^ shall be hpldpu in thp ^veek following, 
and not the same week.* 

But in point of fact, the Quarter Sessions 
are variously holden in several counties, some 
on one day, some on another ; and they are 
?ill equally good, for the Sta,t, of Hep. 5, is 
^ only directpfy, and in the ^flSrmatiye, ^nd, 
therefore, if they be only holden accprcling to 
the general directions of thd Stat, of Rich. % 
they will be valid .f 

———————————— — ••— ■ " ■' ■■ ■■ I II 1 ^ i>i r i ^^ 

* 2 Hale's Hist. 4V). 
t Id. 50. ^ 
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In Middlesex it is provided by Statute spc- , In 
cially, th^ Sessions shall be bolden twice in 
the year at least, and ofteper if need be ;* — 
and, in fact, from the necessity of the case, they 
are actn^illy hplden eight times in the year.f 

The J4irisdiction and authority of the Court ^n^'autho^*^ 
of General Quarter Sessions makes the subject "'J.^^ ^^ 

^1 1 n \ , Court of G«- 

of a separate Chapter hereafter, and, there* neralQyar- 
fore, it is sufficien there merely to observe, that *^ S«s«M>ns. 
by 34 Edw. 3. c. 1. it extends to the trying and 
determining all felonies and trespasses what- 
soever. This general power, however, is to 
be understood witb limitation, especially, that 
It does not extend to the trial of new offences 
erected by Act of Parliament, unless the par- 
ticular Statute which makes the offence, gives 
the cpgnizance of it to the Justices in Session.:|: - 

TbiS pubjpcts which have been made espe- 
cially ^pgni^able ip this way, are, generally ^ 
such 96 relate to Apprentice?, the Game, High- 
ways, Publicans, the settlement and provision 
of the Ppor, Servants, and Vagrants. 

If it happen on the. day appointed for holding Jtisticesnot 
the Session, that a (sufficient number of Jus-'^PP'^'^^"^- 
tices (two^ pne wljpreof is of the Quorum) do 
not appear, it 19 )asual to spffer the Session for 
that quarter to be lost, But if public con- 
venience require it, a precept may be issued 



♦ 14. Hen. 6. c. 4. 

f Crown Circ. Comp. 31. 

J SiOk. 406.— Ld. Ray». 1144. 
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12 QUARTER SESSIONS. 

to the Sheriff to convene a Session under the 
hands and seals of two Justices, one beings of 
the Quorum, atid to return a Jury ; and if such 
Session be within that Quarter^ that is to say, 
previous to the day for the succeedinff' quarterly 
Session pointed out' by the Stat, of Hen. 5^ it 
will be a good Quarter'Sessioii, for that quar- 
ter in which the previous Session was lost.* 

This point may occasionally be of considerable 
importance ; because, altho' for many purposes^ 

* 2. Hawk. c. 8.—- Bat iho* the Sut. of Hen. 5« m lia» 

been already observed, after directing tlie specific periods at 
which the four Quarter Sessions shall be holden, proceed to 
say, that they shall be holden " oftener if need be,*' it does not 
mean to direct that more than one original Quarter Session 
shall be within one quarter; but merely that, after be<* 
ing: summoned and actually holden, if the oocasions of the 
County or other district, require it, thai Session shall be ad* 
journed from time to time as such occasion may render conve- 
nient, and that thtse adjournments are what the words*' or of- 
tener, i f need be," refer to. This decision does not interfere with 
what has just been laid d«wn, viz. that if, for any enuse, tlM 
first summoned regnlar Quarter Session be not actually holden^ 
another original Quarter Session may be summoned within 
that Quarter, which Will be good, as well as any adjournments 
of it. Under this explanation, the following cases are C9m<- 
patible with the doctrine laid down by Hawkins, $^n4 ]ea4 ti 
the conclusions here drawn. 

Hil. Term. 20 Geo. 2. appeal was made to the Quarter-4Se8« 
sion, held April 7, against an order of removed. The Se&t 
si on was adjourned to, April 9, when for want of a sufficient 
number of Jeistices nothing was done. April 11th, a Session 
was held, and adjourned to the 14th, when the appeal was 
allowed. It was moved to quash* the order of Session, as 
made without jurisdiction, (he Session ending for want 
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a general Session might be sufficient, where 
any act is directed to be done at a Gene&ai; 
QuABTER Session, the formalities incident to 
that particular species of Session may be ne-» 
eessary to be observed. This case may not 
unfrequently happen respecting appeals given 
by divers statutes, which are generally directed 
to be tto the nnXQiiarter Ses^ipas of the Peace. 
In such case a General Session, which was not 
also a Quarter Session^ , could not entertain 
them.* 

Whenever holden, the whole Session, al- Contin«aiic# 
tho* it may continue two, or .more, days, is, thanoaTday 
in point of law,- considered as of one day, 

H^nce it follows that ;the Justices may change 

■ " I ^ I* . I ift 1 1 1 w» I . , . > " . I I III' I ■ ■ 

of an adjoarnmeiit on the 9th ; and of that opinion was 
the Court, for the words in stat. 2. Hen. 5, c. 4, and more 
often if need, he^ were never considered as giving more than 
one arigmai Session in a quarter, hut only Empowering ad'* 
jottmkwts. The country must take notice of adjournments, 
but ai6 Ml supposed to expect a new Session till the usual 
time.-— Order of Slession quashed. 2 Str. 1263. 

So in the case of R. v. West Torrington, Tr. 22 atid 23 Geo. 
% the Session was held At Rirton, and from thence adjourned 
to Caistor, at which place no Session was held pnrsuauit to 
the said adjournment ;-— afterwards a Session was held at 
Homcastle ;. and the appeal was heard and determined therew 
Bt ths Court* The Session at Horncastle could not take 
sp the appeal for want of jurisdiction : a Quarter-Session 
nust be bolden four times in a year, as directed fyy statute ; 
snd it may be adjourned from time to time, and from place to 
place ; but if it is once dropped, it canuot be resumed. Burr. 
S.C.293. 

•* 15. Esto. R. 632, 
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Orders may fheir Opinions at any time while such Ses!»i<^ 

•continues, and may alter theif orders.* 
Buvinessnot But if j from the Justices being equally di^ 

concladed. -j j ^i 1^1 

vided, or other causey no conclusion be come 
to, and tio adjdurnlneni take p}ace» no order 
on ady thing that may have come before them^ 
can be made at a subsequent Sessions^-f* 
Adjourn- Wherefore, in the event of an equal divi^ 
^^^^^' sion of the Justices^ it is proper for the Clerk 

of the Peace to ente^ an adjouroment* 

Th« Places The Justices who issue the precept^ to convene 

bolden. a Quarter Session^ tnay name any place within 

the County, Division^ Riding, or Liberty, for 

which it is summoned, as that where it is to 

be holden, adcording to fheir discretion ; and 

thither all Officers and Suitors of the Court 

* will be bound to give their attendance.;!; 

In Counties, wherein the situation of the 
chief town rs not central^ or the population 
is very uiiequally distributed in the different 
parts, the greatest portion being at pi distance 
from the County town, it is usual, as it is both 
lawful and expedient, to bold the Sessions 
successively at tviHo or more of the principal 
places within the County, where proper accom- 
modations for the purpose are to be obtained. 
In other Counties where similar circumstances 
exist, it is usual to adjourn every Session from 
one quarter of the County to anoth<^r. 

■■ ■ . I - ^ 1 I.I.,, I « ■■ ■ II. I ' M i ^ 

* 2 Salk. G0§. . 

t 2 Bott. 713. 

X Lamb. b. 4, c. 2.— Dalt. 18§. 
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QUARTER SE^IONS. 1& 

Form of a Precept to summon a Session. 

" We A. B. and C. D. Esqs^ . 
^* two of the Justices of our Sove- 
•• reign Lord the King assigned to keep the 

" Peace in the County of — 

^^ aforesaid, and also to hear and determine 

" divers felonies, trespasses, and other misde- 

" meanors committed in the same County, one 

of us being of the Quorum, to the Sheriff of 

the same County, greeting : On the behalf of 

" our said Sovereign Lord the King, ive com- 

" mandyou, that you omit not, by reason of any 

** LiberQr ^vithin your County,* but that you 

" enter therein, and that you cause to come be- 

" fore us, or some .other Justices assigned to 

'^ keep the Peace in the said County, and also 

" to hear and determine divers felonies, tres- 

" passes, and other misdemeanors in the said 

" County committed, on — the day of 

'^ e^now next ensuing, at the hour of 

< 

" in the forenoon of the same day, at . 

" in the said County, twenty and four good and 
" lawful men of the body of the County afore- 
" said, then and there to enquire, present, do, 
" fAA perform, all and singular such things, 

* If there be a Liberty, or other Franchise, in the County, 
foaseteiBg to exclusive jurisdiction, that is to say, a jurisdic- 
tion in which the Justices of the County at large are pro" 
Ubitcd from inierfering^ it will be proper, as it is usual, to 
add in this place, ("except the Ubertij of > within the 

tame J Cro, Cir. Com, 
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" which on the behalf of our said Sovereign 
*' Lord the King^ shall be enjoined to them ; — 
" also that you nyske knpwn to all CoronerSf 
*' Keepers of Gaols, and Houses of Correction,, 
" High Constable^ and Bailiffs of Liberties, 
" within the County aforesaid, that they may be 
*' then there to do and fulfil the things which, 
" by reason of their offices, shall be to be done. 
" Moreover, that you cause to be proclaimed 
*.' through the said County in proper placet 
•' tiie aforesaid Session of the Peace, to be 
'' holden at the day and place aforesaid, and 
" do you be then there to do and execute those 
'* things which belong to your office. And 
V have you then there as well the names of the 
** Jurors, Coroners, Keeners of Gaols, and 
" Houses of Corre;ction, High-Constables and 
•* Bailiffs, aforesaid, as also this precept 
*' Given under our hands ajid seals at — 



" in the County aforesaid, the day of- 

** in the year of the reign of 



>> 



When the Sheriff shall have received this 
precept, it becomes his duty to direct several 
warrants to the bailiffs of liberties and hun^ 
dreds, containing the substance of it in the 
following form. 

" P. Q. Esquire, Sheriff of the 
'* County aforesaid, to G. H, bai- 

*' liff of the hundred of in the said County, 

greeting : By virtue of a precept under the 
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** hands aod sieala of A. B. and €, D. Esquires, 
*' two of his Majesty's Justices, appomM t^ 
^' keep tbe Peace in the saidCouo^y ; au^ *lso 
^' to hear and datermiae diverse felonii^, tres- 
♦* passes, aud other misdemeanors, committed 
^^ in my said County, one of them being of 
^* the Quorum^ to me directed. 

•* Thes* are in his Majesty's name to will 
^' and require yqu, tiiat you forthwith make 
^^ known hy open proclamation, in ever}- mar- 
^^ het towDf and ali other places c6nTenient 

" within the hundred of ^-^-t, aforesaid, that 

*^ the uext general Quarter Session of the Peace 
*♦ of, and for, the County aforesaid, is to be 

** holder and kept at — in the towi^ of 

«f L.,.1 i , u^ . in the Couity aforesaid, ^n Wednes^' 

^* day, the'- " ^ m... 'day of * > «iin now n^xtensuw 

'^ ing, atthe hour of nine of tbe clock in the 

^' {brenooit of the same d^iy ; aqd that you give' 

" notice to all Justices of the Peac^, eoronei%f, 

'* keepers of gaols, and houses of correction, 

'^ and high coustab^ of the said hundred, that 

" th«y be then anS there present, to do aa4 

"perform that which to their several offices 

'^ doth appertain : And that all those who 

'' ought to prosecute any prisoner or prisoners 

"in the gaol of the said County, or who are 

" bound over then to appear and answer, be-~ 

" then, and there, pre^nt, to prosecute against 

''tbe» 9ccopdiugto law: And also that you: 

^^ Bummon and warn the persou whose paiiles 
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'' are underwritten, that they be tben,anc1 there; 
"present to serve on the grand jur}% and to iu- 
" quire on his Majesty's behalf, for the body 
" of the County aforesaid, for all such matters 
" and things as shail be then, and there, given 
" them in charge : and also that you summon 
*^ and warn the persons underwitten*, being 
" able and sufficient freeholders of the said 
*' hundred that they be then, and there, pre- 
" sent to serve on the petty jury for his Ma^ 
^' jesty's service : And that yourself be then, and 
" there, present to make return thereof. And 
" herein neither you por them may fail, at your 
" and their perils. Given under the seal of 

" my office the • day of -r-- — r in the 

" — r-^ year of the reign of our sovereign Lord 
" George the. Third, by the grace 6f God of 
'^ the united Kingdom of Great Britain and 
*t Ireland, King, defender of the faith, &c. 
** and in the year of our Lord 



V 



. Then the Sheriff makes ibis retura of the 
summons to the Sessions, thus : 

*^ The execution of this writ appears in cer- 
'f tain schedules to this writ annexed/' 

" P. Q. Sheriff." 

To this are annexed divers pannels fairly in- 
grossed on Parcbmeat, containing the tiame» 
ctf ^he furors, &c. 



The Style of the Sessions. 
V ** The General Quarter Ses^ 
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5 " sions of tlje Peace holden at 

' in the town of - — -p-^^ in and for the 

? said County on the -—r- — r day gf —^ — -r- in 

* the year of the reign of our Sovereign 

' Lord George the Third, of the United King- 
' dom of Great Britain and Ireland, King, 
' defender of the faith, and so forth, before 
' -— — and ■ . » ' Esquires, ^nd pthers, 

• Justice3 of our Sovereign Lord the King, 
*' assigned to keep the Peace in the gaid 
*' County ; and also to hear and determine di- 
^\ veis felonies, trespasses, and other misd6ip6<i-t 
^'norsin the ^aid County committed, and pf 
*' the quorum^ and so forth/* 



* . 
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CHAPTER II, ' 

' THF DUTY OF ATTENDANCE UPON TIIR 

SESSIONS^ ^ . 

» 

Herein of the Ctistos Rotulorum^ Justices^ She^ 
riffi Clerk of the Peace, Coroner, Gaolers, 
Constables, Jurors, Suitors, Pleaders, Sfc. 
with their, and every of their^ Duties^ Oaths, 
Fees, Privileges, Indemiiities, Sj'c. 

Custos'Ro- The'Custos Ro^TULORtJM IS the principal 

tiploram. 

personage in thfe Constitution of the Sessions 
of the Peace. 

He is the first civil officer in th^e County^ ag 
the Lord Lieutenant is the highest military one : 
Of late years, indeed, it has been usual for the 
♦ same person to hold both offices, but they are 
entirely distinct in their appointments and du- 
ties.* He has, as his title implies, the cus- 
tody of the Roils, or records of the Sessions 
of the Peace, and of the Commission of the 
Peace. He is nominated by the King under his 
sign manual, selected, as Lambard informs us, 
" either for wisdom, cowitenance, or credit/^'f 
He is always himself a Justice of the Peace 



» 



* 4. Black. Coinp. 272. 
+ Lamb. b. 4. c 3» 
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and Quorum^ in the County wherein he has his ' 
office ; but he has nevertheless been generally 
considered rather in the light of a minister, 
than a Judge, on account of the special chafg* 
in the comnlission — " Quod dd dies, et locd 
predicta, brevia, pnBceptaj processus, etifidic^ 
iamenta predicta coram te, et dictis sot^s tuh 
venire facitts.*^ ^ , 

No person shall be appointed ta the oflScG; How ap«i 
of ci^5^05 rofwio^^MTn within any shire, but.sCich P<>i^^*- 
as shall have a bill signed with the King's 
hand for the same; which shall be a warTatat 
to the Lord Chancellor to make a Comtaiissionl 
assigning the saime person to be Custos JtotU" • 
lorum, untilthe King hath by another bill 
appointed one other person to have the office ; 
and the Custos Rotiilorum shall exercise the ' 
office by himself, or his deputy, learned in 
the laws, according to the tenor of their cottii- 
mission-*'* 



"O? 



But the Archbishop of York, the Bishop of 
Durham, the Bishop of Ely, and all to whom 
^ the King or his progenitors, by letters patent, 
have granted any liberty to make any of thfe 
said officers Custos Rotulorum, shall enjoy the 
fcame liberty.^ 

The Custo^ Rotulorum, by virtue of his j^ ^^^^^ 
place, liaVing the custody of the rolls of Sesr^be Sessions. 
, sions, ought to attend the Sessions by him- 



♦ 37. rfeii. 8. c. 1.— 1. Wm. & Ma, Stat. 1. c. 21. 
t 37. Hen. 8. c. 1. - 



• ». 






Justices. 

self, or his Deputy, mIio is the Clerk of tbe 
Peace.* . * 

He is directed by Statute '' to appoint a suf- 
ficieut person residing within the County, to 
execute the office of Clerk of the Peace, bv 
himself or sufficient I^eputy, such Deputy 

\ • * 

being admitted by the dittos Rotulorum^ so of- 
ten as the office of Clerk of the Peace shall be 
Vacant, j" 

. But he shall not sell tbe said place, directly 
or indirectly, under the penalty of losing his 
6aid place of Ctistos Rotulorum^ atid forfeiting 
double the value of m hat he shall have taken 
for the same, to be recovered by him that will 
sue, to his own use, in any of the Courts of 
Mestminster/'J 



TheJusticea, The JustiCeSj by whom the Session is to 

be holden, are, of course, the next persons, 

after the Custos Rotulorum, to be noticed. 

How many Jt requires-at least two Justices to compose 

comiwZ a*'^' Session^ w hereof one must be of the Qwo- 

Session. rum. This appears from the very words of 

their Commission, which are, so far as they 

relate to the present subject of consideration, 

as follows. " We have also assigned you, and 

V every two, or more, of you, of whoni any 

; ; '' one (Quorum unusj of you the said A. B. 

" C. D. &c. we w ill shall be one, our Jus- 

^__^__, ^ - — ... - - ■ I— -I i- — ~ 

♦ Cr<H Cir. Com. 34. f 37. Hen. 8. c. 1. '. 

i Wm. 5c Ma. St. 1. c. 21. 
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^* tices to enquire the truth uiore fully, hy the 

*' oath of good and lawful men of the afore- 

'' said County, hy whom the truth of the 

" matter shall he better known, of all and 

'^ all manner of felonies, poisonings, enchant- 

^' ments, sorceries, trespasses, forestallings, 

" regratings, engrossings, and extortions, 

f.' whatsoe>Yer; and of all, and singular,^ other 

** crimes and offences of which the Justices 

*^ of our Peace may or ought lawfully to en^* 

♦vquir^, &c.'&c.— And to bear and determine 

'\ail, and singular, the felonies, poisonings^ 

^* &c, &c. afpregaid, &c. &c. according to the 

" laws and statutes of England, &c. — And the 

" same offenders, and every of them for their 

** offences, hy fines, ransoms^ amerciaments, 

*'/orfeitures, and other means^ as according 

" to t^ie law and custom of England, or form 

" of the ordinances and statutes afores^iid^ it 

'^ h2|s been accustomed, or ought to be dope, . 

•' to chastise and punish. • 

** And tlierefore we command you and every 
** of yoii, that to keeping the peace, ©rdinan- 
'/ ces, statutes, and. all and singular other the 
" prenaises, you diligently apply yourselves ; — 
" and that at certain days and places, which 
''you, or any such two or more of you as 
"aforesaid, shall appoint for these purposes, 
*Vinto the premises ye make enquiries ; and, 
^^ idl .and singular the premises hear, aful de- 
** termine,^-aiid perform and fulfil them in the 
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9t j^gTioss: 

" laforesaM form, doirisf therein what to justice 
*^ appertahis, aiconling to the law and custom 
^* of England : Saving' to us the ametci amenta 
^* ahd'^ther things to us therefrom belonging. 

" And we command by the tenor of Aese 
" presents our Sheriff of M. that at certain 
"days and places, which yon, or any soch two 
V or nrore of you, as aforesaid, ^hall malke 
** known to him, he cause to cotnt before you, 
". or such two or mote of you, as aforesaid, 
•* «o many ami such good and lawjftil iArn of 
" his. Bailiwick, (as wfeU withih liberties as 
^ without) by whom the truth of the mtatterin 
" «rtie premises shall be the better known latnd 
•* inquired into/* 

Sufeh tbea is tht: fbttndatfeh of the i*uthotity 
fey wbrch any two Justices t>f a County, Divi- 
sion, Riding, or Liberty, one being of the 
quorum, toay hold a Sessiofi of the Peace. 
Jugticeg of Form«r<y it was customiiiy to appoint Otily 
ibe Quorum, a select number of Justices, eminetit for their 
skill and discretion, to be of the duorttm ; but 
now the practice is to advance almost all of 
them to that dignity, naming them aM over agaia 
m the quorum clause, except perhaps 'only 
some one inconsiderable person for the isake of 
propriety.* 

Indeed the advancement of learnitig iti mt)- 
dem times, made any distinctioti of this kind 
unnecessary, long before it >vat5 reteoved in any 

— » II M I I ■ i W iW ! ■ ■■ 1 f ■ ■ . y ■ ■ ■ - ..I , >■■> rg I in , i,^»Mi^i**' i H * 

* Black. Com. 351. 



instance "by legislative pto vision, or even h^ 
the extension just noticed in the Commissions. 

The first statute which recognized this al- 
teration, was in the 26th of Geo. 2.* which en- 
acted that no act, order, adjudication, warrant, 
indenture of apprenticeship, or other instru- 
ment, done or executed by two or more Jus- 
tices, trhich doth hot express that onfe or more 
of them is of the quorwn (although the Statutes 
respectiTOly require that one of the Justices 
ifaall be of the qfwtumj shall foe impeached, set 
imle, or vacated for that defect only. 

Atid by a subsequent statute.^ In cities, 
^orougbs^ towns corporate,, fmnchises^ and 
iberties, which have only one Justice of the 
m^iim, ail acts^ orders, adjtidicadons, war- 
^euits, indentures of apprenticeship, or other 
Bfttruments, done or executed by two or more 
'n^ces, qualified to act therein, shall be va- 
%d, although neither 6f the ^said JusticeB shall 
t^e of the 4^rnm. 

It may therefore now be fairly admitted, that 
^nytwo^ or more, of the persons named in 
rtie Commission of the peace for any County, 
Division, Riding, ;or Liberty, are competent 
to hold a Session for the same, respective!) , 
Wing complied with the requisite forms pre- 

■ . ■■I 

scribed by divers statutes, all of which are 
directed to secure three objects ; viz, that the 



^ 



t<— »M^»*»^>»i I H I ■»! 



♦ S6. Geo. 2. c. 27. ,4 
t 7. Geo. 3. c. 21. 



S6 iusxiCE^. 

I^ersons executing an oflSce of so much trust 
ancl responsibility, shall be in such situations 
of life, as to offer a reasonable presumption 
that they will be above corruption ; secondly^ 
that they shall be loyal subjects of that Go- 
vernment, the peace of which they are ap- 
pointed to protect ; and, thirdly, that they 
shall be Conformists to the religion of the 
gtatcw 
<5aaUfira- The; specific qualities, by iVhich they ar^ 
particularly pointed out, are that " they shall b& 
of the most sufficient Knights, Esquires, and' 
Gentlemen of the Law.* Arid tliey must be 
resident within the Counties for which they 
act.f And must be possessed of in law or equity, 
^^* for their own use in possession, a freehold^ 
copyhold, or customary estate, for life, or for 
some greater estate, or an estate for some long^ 
term of years, determinable, upon one or more 
lives, or for a certain term originally cfeated 
for twenty one years or more^ in lands, tene- 
ments, or hereditaments, in Engf land or Wales, 
of the clear yearly value ot .£100, above what 
\vill discharge all incumbrances affecting the 
t^ame, and all rents and charges payable out 

» ■! ■' ' I M 111 I 11 » I I < I I l^iMMi^ I I 11 I I 1 11 I ■» * I I I 

. ♦ 13. Ric. 2. 7. 

+ Hen. 5. St, 1. c. 4, but now by 28. Geoi 3. c. 40. any 
Jtiftice acting as such for any two or more Counties, being 
sKljoiniug' CoufltifR, may act m all matt^i*8 and tbrn^ wbatso- 
«vef, cqnceruiBg, of relating^ ' to, any or either of the-saitl 
Counties, provided be be resident in oao of tbem. 
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.of the^same ; or, be entitled to the itntuediate 
.reversion of remainder of lands leased for one, 
two, or three lives, or for any tenu of year* 
determinable on the death of one, two, or three 
lives, upon reserved rents of the clear yearly 
value of <;t300.* ' 

And to secure the particular object intended 
by these provisions, no pefoa shall be capable 
of acting as a Justice of the Peace, who shall 
not, before he acts, at some general or quar- 
ter Session for the County, or Division, &c. 
for whioh be iptends to act, take and ^ubcribe 
tlie follo^ving path. : . • = 

" I, A..B. do swear that I truely and: bona Oath of 
.^'>rf€ have sucli an estate in law or equity, to ^"*^^^'^^'''* 
*^ and for my own use and benefit, consisting- 
"of .( tpecifying the nature of such esiaU^ ' 
•' whether messuage^ land^ rent^ tithe^ ^ffif.^9 
** benefice^ or wJiat else) as doth qualify me to — 

/* act as a Justice of the Peace for the Countv, 
*' Riding, or Division of . ■ ■ , . — according to 
" the true intent and meaning of an Act of 
" Parliament made in the eighteenth year of ^ \ 
" the reign of his Majesty, King George the 
*' Second, entitled, 'an act to amend and rea- 
" der mor« effectual an act passed in the fifth 
** jear of his said Majest)'s reign,' entitled an 
" act ' for th^ further qualifications of Justices 
*' of the Peace,' and that the same [except wher^ 

^~ w—w\ — r^l I - M^, l_ I L- 0~ ' — *-^— — — ^— ^— ^-«— ^^■^ - ■ — ^— ^-^— .— ^— ^^^— ^ 

I 

* 18. Geo.Oc. 20. 



9i 



JtJsYlCKSi* 



^ if 'c&nsist» of an office ^ heneficc^ or ecclesiastic 
** cal preferment^ whidi it shall he siifficienf to 
wscertain by their known and usual names.) 
is lying, or being*, or issuing out of* lalid, 
tenements, or hereditaments, being Avitbin 
" the parish, township, or precinct of — 



«< 
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(or in the seTeral parislkes, townships, or pre- 
" cincts of — -and ■ — ) in the County of 



*C6, 



€C 



and 



(or in the several Counties of- 
•)'' fa^ the case may he.) 



Oath to be T^jg ^^th SO taken, and subscribtd, is to be 

kept among the recdrds of the Sessibtrs, by the 

Clerk of the Peace, who is to delivler att at- 

« tested copy 6f it to any person Vefquiting the 

same, on paying two shillings forit, and twch 

Attested attested Copy will be evideticfe oh any isi^e Ih 

dence. any su it brought Under the Statute Which re- 
* quires the qualification.* 

Penalty. ' Any person who shall lact as a jtisticfe with- 
out having taken and subscribed tJi^ ibbve 
oath respecting his qualification, or witht)ut 
being actually qualified according to thfe de- 

;' , claration contained in it, is liable to a for- 

feiture of <£100, one moiety to the poor of the 
parish in which he most usually resideis; and 
the other moiety to whoever will sue for the 
same in any of the Courts of Westminster, 
within six months after the commission of the 
dflfence.t 



MK» 



• Id. 
t Id. 
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The proof of the qualificatjion is to lie on the ^r^^{ to ^« 

oil 

defendant, 9,nd be cannot ava,i) bipise]f of an>,D(^i«riuaiiU 
lands, &Cp n<>tcoptained ia 8i;Lch oath, iinles«^ 
Ue deliver a, potice pf bi$ iateption to insist on 
sijch lapds, &m,tq the Plaintijff or bi3 At-r; 
torney, in ^ritiqg, at gr before the time of 
piecing, sp<ecifying s.\icb land3, and the parisb 
and coanty where situated, except offices and 
henefic^s, as.h^fpre excepted in the path it- 
self.)* 

Where the lands contained in the said oath 
or uotice,: are together with other lands liable 
to any cl^arges, reptg, or incumbrances, for the 
purposes of this act, such lands are deemed 
cbarg^s^ble only so far as the other lands are 
not safl^ie;it to. pay. And, Tihere the q^ali-' 
fication pr any part thereof consists of rent, it 
isiiufficiieptlto specify in such oath or noticev; 
so XPUf^b.pf the lands out of which such rent: 
i^ iss^qio^, as are of sufficient value to answer 
sucbiswt.t * . 

After tuek notice, the Plaintiff is alioved> DSgcontinn^ 
if be ibipk fit, to discontinue his action on pay •»•»«« ^^ Ac- 
meat of costs, with leave of the Court ; but if • 
be discontinue otherwise, or be nonsuit, or = 
l^ve.a^ verdict against him, the Defendant will • 
be entitled, to treble co8ts4 
These provisions, however, respecting pe** 

>.■••■• • ■ 
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^ JUSTICES. 

Coniai*y qualification, only extend to \^ bat are 
, usually denotninated ^* Cot/w/y Justices ;" that 
' is, to the description of persons, of whose pre- 
tensions Government is supposed to know no- 
thing* but from the situation they fill in society, 
- in regard to property only. For they do not 
extend to pei*sons who, from the offices they ; 
hold, or the rank in soci^y which they fill, are 
supposed to be previpusly and eminently 'qua- 
lified in some way or other fpr the important^ 
trust J 
ExceptioDi. Thus, they do not extend to any city, town, 
cinque-port, or liberty, having* justices of 
Peace within their limitfg. 

Nor to any peer or lord of parliament, of 
to the lords of the privy coqncil, justice^ of 
either bench, b^^i'ons of the Exchequer, at-; 
tomey or solicitor^general, the justices of the 
great sessions of Chester and Wales, or to the 
eldest son, or heir apparent, of any peer or 
lord of parliament, oj of any person qualifie<| 
^o serve as a knight, qf a shire. Nor to the 
officers of 4he board of Gr^n;clotb, or the 
commissioners, and principal officers of the 
navy, or the two under secretaries of state, 
or, the secretary of , Chelsea flollege, where 
they usually have, been Justices* Nor to the 
hea^s of colleges, or halls, or the vice chan^ 
cellors, OY to the mayors, of Oxford and Cam* * 
bridge, but that they may respectively be Jus-^ 
tices in the Counties of Oxford, Berks, aud 



Cambridge, and the cities apd towns within 
the same.* 

Having dismissed the subject of pecuniary 
quaHfication, the next thing to observe, is, 
that the Person, who intends to act as a Justice; 
must sue out a writ from the Chancerv, called, 
from the first words of it, a Writ of Dedimus 
potestatem^ to enable him to take ** the oath of 
offic^t*/' before some other acting Ju^^tice orp^jjj^,^ 
Justices, to be certified into the Court, from<><^^*«^^<=«** 
^vbich it issues, within a time specified, by the 
Clerji of the Peace. 
The fyfffi of the oath is at this day as follows. -. 
^' Ye ^hall swear that as Justice of the- Peace 
*' in th^ countv of M, in all articles in theOathofoH 
" king's cQu^mission to you directed, you shall- 
^' do equal right to the poor and to the rich, 
" after J Qur cunning, wit, and power, and after 
^' the lawj^ 4nd customs of the realm^ and sta- 
'' tutes thereof made : And ye shall not be of 
" counsel of any quarrel hanging before you : . 
" .And that ye hold your sessions after the fonn. 
" of the statutes thereof made : And the issues, 
*^ fines, and amerciaments that shall happen 
^- to be made, and all forfeitures that shall fall 
*'• before you, ye shall cause to be entered with- 
*'out any concealment (or embezzling) and 
" truly send them to the king's exchequer. 
*'Ye^ shall not let for gift or other cause, but 
** well and truly ye shall do your office of jus- 

— ■ ■ ^ 1,1 ■■..»» I ■■ • -^ 



0S JlJ$TICflS. 

^* tice of the peace in that l>ehalf : And that j oi| 
*' take nothing for your office of justice of the 
** peace to be ^done, but of the king, and fees 
^' accustomed, and costs limited by the statute, 
^'' And ye shall not direct, nor cause to be di«- 
*•' rected, any warrant (by you to be made) to 
^* the parties, but you shall direct them to the 
*' bailiff of the said county, or other the ting's 
' ^* offipers or ministers, or other indifferent per- 
** sons, to do execution thereof. 

" So help you God/* 
" Having thus secured, so far as the possession 
of property, and the verification of that pro-^ 
perty can be supposed to do it, th^ respectable- 
n^ss of the justice ; and moreover, his ineor-r 
ruptableness, so far as the obligation of an en- 
gagement by oath can secure it ; the Legisla-r' 
tare bas next adverted to a security fortiis loy-^ 
alty and his conformity, by requiring' that,' 
Oiths of * every Justice shall, within six calendar moptbs, " 
Allepance, take the oaths of allegiance and supremacy, and' 
abjuration, and make and subscribe the decla-r 
ration against transubstantiation in one of the 
Courts of Westminster, or at the General, or 
Quarter Sessions of the Peace where he shall 
bfe or reside, as other persons qualifying for 
officers,'* which oaths and declai'ations are as 
follow. 

II i I » ■ !■ I ■ . » .. n . ) I I % f ■ T' * ^ '*' ' * ' I ■ ' ' » ■ * ■ 
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♦ 1. Geo. I. St. 2, c. 13.— 2, Geo. 2. c 31.— .9. Geo. 2. c, 
2G.— 25. Car. 2. c. 2.-6. Geo. 3. c 53. 
The oath of alleg^iance is comiNoit to all GoTerninentSy and 



The Oath of Allegiance, by 1 Geo.' St. 2, c. 13. 

" I, A. B. do sincerely promise and swear, Of AHe- ,, 
" that I will be faithful and bear true allegiance^*** 
*' to his Majesty, King George, So help me 
" God/' ' 

The Oath of Supretnact/^ by 1 Geo. St. 2, c. 13. 

'' I, A* B. do swear^ that I do from my heartOf Sapre- 
" abhor, detest^ and abjure, as impious and"* ^' 
*' heretical, that damnable . doctF^ae and po*- 
^' sition, that princes excomnaunicated, or de- 
*' prived by the^^hopity of th^ See ot Ro^ie, 
"maybe deposed or murdered by -tiiXf^T (mb- 
" jects, or any other, whatsoever. , And I do de-^ 
" clare, that xio foreign prioce, person, prelate, 
^'' state, or potentate,, hath, or ought to haye^ 
" any jurisdif^tion, . po,wer, sup^riorityj pre- 
-eminence, , or authority, ecclesiastical, or 
''spiritual, w^tluup^ this^c^lm. ^o help me 
^^God/\. ' . 






taries bqt UUle, in anj.af.tthemi'beiDg toersly-mifobligatMiD to 
defea^r tJbe existing iState. In Eng^^d^ an^icuatli^^ ey^ male^ 
above twelve years of age was obli^d to take tbis oath ip> i\ip 
Torn or Leet, and it was a high contempt to refuse it. The 
Odfh^of supremacy Vas the necessary consequence of abolfshi/ig 
tb« papal* authority at the Reformation; The oath orf abjii* 

ration wa9 ira^psed at- the Revolution^ in order to eicduHe 

tbie ^luart family from jpret^iujing te the throne. Jt.lia^ re. 

ceived several alterations^. but now stands .d^teiqn^fi^d.by tba 

«tbof Geo.3. , - 
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The Oath of Ahjuration^ hy 6 Geo 3, e. 53^ 

OfAbjun- tt-j A. B. do truly aed sincereh' acknow-* 
** ledge, profess, testify, and declare, ia my 
'^ conscience before God and the world, that 
"our Sovereisrn Lord, Kin^ George, is lawful 
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*' and righlfol king of this realm, and all 
" otber^ Lis Majesty's dominions, thereto be- 
•* longing. Aftd 1 do solemnly and sincerely 
•• declare, that I do believe in my conscience, 
that not any of the descendantsr of the person 
who pretended to be Prince of \^ ales, daring 
^* the life of the late Kfng James the Second, 
and smce his decease pretended to be, and 
took upon himself the shie and title of. King 
of Ensfland, bv the name of James the Third, 
•* or of Scotland, bvihe name of James the 
^* Eighth, or the style and title of King of 
•* Gjneat Britain, hath any right or title wbat- 
•' soerer to the. crow& of this realm, or any 
^' other the dominions thereunto belonging* 
** And I do renounce, refuse, and abjure, any 
** allegiance or obedience to any of tbem. AifKfc^ 
^ I do swear that I will bear faith and true al — 
^* I^ance to his Majesty, King George, andM 
*^ him will defend to the utmost of my poweirr 
** against all traiterous conspiracies and at— * 
. * * tempts w haisoever, which shall be mad 
^ against his person, crown, or dignity. And 
*' win do my utmost endeavours to disclose an 
^^ make known to his Majesty and his succes-^ 



^' sors; all treasons and trkiterous conspiracies - 
*' which I shall know to be against him, or any 
^^ of them; 

" And I do faithfully promise; to the utmost 
^' of my powers to supj^ort, maintain ^ and de- . 
" fend, the succession of the Crown against 
^^ the descendants of the said James, and 
*' against all other persons whatsoever, which 
." 9Qcc^sk>n.j by an act entitled, * An act for 
•'the further limitation . of the Crown, and 
f ' better securing th^ rights and liberties of the ^ 

•* subject,' is, and stands limited, to the Princesa 
" Sophiia, Electress, and Dutchess Dowager 
Vv.of Hanover, and the heirs of her body being. 
^ Protestants. And all these things I do plainly- 
"and sincerely acknowledge and swear, ac- 
•" cordii^ to the express words by me spoken^. 
,V and according to the plain and common: 
>* sense and understanding of the same words- 
?* without any equivocaition, mental evasion^r 
" ot secret reservation whatever. , 

: " And I do make this recognition, acknow^ 
'** ledgcmeDt, abjuratian, renunciation and pror^ 
.*' misCjlieartilyv willingly, and truly, upon, the 
.*^ true faith of a christian. 
. " So help me God. 
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The Declaration against Transubsiantiationy ^ 

«. I; A. B. do deelate, that- 1, do Relieve thai J^^'n*J^^^ 
* there is not any transubstantiationr- in- the tiation. 

; 2 
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" sacrament of the Lord's Supper, of in ihd 
** elerfients of bread and wlne^ at^ or aftef^ 
" tlie consecration thereof by any persoti 
*• i^hateter/' 
To be regis- This declaration is to be stib$erib«d by the 
^UMice qualifying, at the same time that ht 
iik^u the oaths, and the like registeir is to be 
kept of it.* 
Receiving Tb^ 1^** t^*5 which is imposed on the Jng- 
ihe Sacra- jjcg qualifying^fespects also his cohfor inity, and 
requires that, within six tbonths after admit-' 
tabce ihto, or receiring of, his office, he shall 
ffeceiine the sacrament of t|ie Lord's Suppef, 
according to the usage of the Church of Engf- 
lilnd in some public church, upon some 
Lord's day, immediately after divine service 
alid sermon ; a certificate of which uttder the 
hkhds of the Minister and Church wai-dens, 
lie shall first deliver to the Court where he 
tdkes the oaths, and make proof df the trtttll 
thereof by two JiVitnesses on oath, ^11 of which 
n^ust also be put on record. And every such 
person that shall neglect to take the oaths or 
the sacrament, as aforesaid, and after mich ne- 
glect shall execute his oflSce, and beitig there- 
upon convicted, upon information, present- 
ment, or indictment, in any of the king^s^ 
courts at Westminister, or it the aissizes, mith 
person shall be disabled to sue liny action or 
Ittfbrmfatron in oourse of law^ or to prosecute 

'■ ^* | i I mu^f i^i* i " >■ » ■■■I f, ,1,, ., , • - ^ r , I 

* 2&» Cat^a €. 2. 



any tuiit in equity, or to be guardian of any 
.chi:<lf or executor or administrator of any per-^ 
aon, or capable of ao^y legacy or deed of gifj(, 
or to bear aoy office, or ta vote at finy election 
for members of parliaments aud shall fpri/eit 
4^500, to be recovered by bim tjiat ^hall wfi 
ior the aaoie in any of bia Majesty'a courts «t 
Westmipster*^ 

Form of the Certificatu^ 
^^ We the minister and church-M^ardens of the 

** parish of in the county of ■ » , C^rtifi^ta, 

♦* do hereby certify, that on Sunday the ■ »* 
♦' day of •-' — - — in the year of our Lord — r-t-r. 

" m the parish church of aforesaid, imi» 

^' mediately after divine service and aernikon, 

*^ C. L. of in the county o f ■ , esquire, did 

^' receive the sacrament of jthe Lord's Sjupper, 
*^ accordiiig to the usage of the ebui^ch of £09* 
'^ land. Witness our hands the day and year 
w above written." 

M. M. Minister. 

^' S' J Church-Wardens, 

It is to be 4>bserved9 however that ^^n act oc» i^jemnity 
casionally passes, whereby persons, who hav^ 
oaiit|ted to qualify them^eLyes in d^e jtinve, are 
jodepuHfted, provided ^they qualify jtlji^mi^v;^ 
Jiritbin »4ime in ^^ch i^ct limited, and pravidie4 
jiMlg^ient bath not bee^n giyep again«t thew 
for the penalty incurred by their .QCiglect. 

* 1. Geo: I. St. 2. c. 13t-^2. Geo. 2. c. 31.*-9. Geo. 2. d. 
26.^10. Geo. 2, c» 30, s 



"^fe .ItSTICES. 

Not to qua- Sut fio Justice i$ obliged to take and subscribe 

lify a second , , , , . , • ? • > 

time. "'^^ oaths more than once in one king s reign^ 

^For it is enacted by statute, "that all persons 

who have been or shall be appointed Justices 

'by any commission granted by his present 

Majesty, and have taken, or who shalL take 

♦THE OATHS OF OFFICE of a Justicc of the 

Peace before the Clerk of the Peace or his de^ 

putij^ and who shall have taken and subscribed^ 

or shall take and subscribe at some Session the 

-"' *^ OATH required by 18 Geo. 2, c. 20, and all 

-persons who shall be appointed Justices by any 
commission which shall be granted after his 
-Majesty's demise by any of his successors, and 
^shall have after the issuing the first commis'- 
iiion whereby such persons shall be appointed 
justices in the reign of any succeeding King^, 
laken and subscribed the said oaths — shall not 
i>e obliged during the reign of his present Ma-- 
jesty, or during any future reign, in which 
such oaths shall have been so taken and subr 
scribed as aforesaid, to tak an i subscribe the 
^ same oaths by reason of such persons being 

,. ., . again appointed Justices by any subsequent 
itammission granted during any such feign.'** 
Prohibition. Having noticed the quartifications and ob- 
servances necessary to enable persons to act b:^ 
' Justice^ of the Peace, it only remains also to 
tlotice the prohibitions against particular per- 
-:^, . sons from acting in that capacity. 

* 7.Geo. 3.C. 9. ' • , . 
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JUSTICES* ^ 

Sheriffs cannot act as Justices <lDriDg the Sheriff, 
coiitinudnce of their Shrievalty.* 

A'or can the Coroner, in the County for Coroner. 
11V hich he is electefl such, according to thie bet- > 
t^r opinions. The same reason operates in both 
instances, viz. that a man shall not be both a 
JIudge, and an officer of the court, at the same 
time ; but ther^ is no ,«ipecial statute tg prohibit 
the last mentioned officer.t 
. Also no **. Attorney, Solicitor, or Proctor, Attornies 

ivhile ha act$ in that'capacity, shall be a Jus»*andPro!rtors 
tice of Peace .for any County. ' But this does 
pot extend to Justices by charter. J 

The death, or abdication of the King, puis Death &c. of 
im end to the authority pf all the Justices^*"^* 
named by him in the commission ; but by 
special stat;ite$ they are enablied to act for 
%\x months after, unless sooner prohibited hy 
the Successor.§ 

Which of course is done by a new commis-f ji^fe^ com-, 
fiions ; for every ijew copimis^ion supers^de^"*^^"^"* 
the former. II • 

But these rules do not apply to Justices by 
charter, not by commission. 

Any JujHtice may also be discharged from the I^is^^^arge 
icommission by writ under the great seal. ^^^^ ^ 

^^*^»^^»^*»— ■ » ■ I ■ I t « II I ■ I - ■ ■ .III — — r*— "— ^^f1 

* 1. Mar. Pe^s. 2. c, 8. ' 

+ Dalt. c. 3. 
+ 5. Geo. 2. r. 13. 
§ 1. Ann. St. 1. c. 8. , . 
. . II 1. Black. jCom. 353, 
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^Formerly ^^ saysBlackstone, ** it was thought 
Aat if a man were named in any commiasion 
of the peace, and had afterwards a new dig* 
nity conferred npon him, that this determined 
bis office ; he no longer answering the descrip- 
tion of the commission/'^ 

But now by statute, ^^ altho' any Justice of 
2?^^ Peace be made doke, archbishop, marquis, 
earl, Tiscount, baron, bishop, knight, jus- 
tice of one bench or the other, or serjeant at 
law, yet he shall remain justice, and have aui> 
tfaority to execute the same/'-j' 
JofltircsBot The Court of Sesion has no authority to 
ll^^^^^ amerce any Justice of the Peace for non-atten- 
for DOD ai- dance, as the Justices of Assize may for the ab» 
senceof any such Justices at the Ciaol Delivery; 
for it is a general rule that inter pares nan est 
poiesias ; it being reasonable rather to refer 
the punishment of persons in a judicial office^ 
in relation to their behaviour in such office, to 
other Judges of a superior station, than to 
those of the same rank with themselves.;^ 

If a mayor or other officer under a charter, 
without whose presence the Session cannot be 
holden, voluntarily absent himself without 
IBufficient cause, it is a misdemeanor, for which 
he may be punished by the Court of King^ 
Bench on information. § ' 

* 1. Blaek. Com. 3^. 

t 1. EcL 9. c. 7. 

i % HaWk. «» S ^* Strange. 21. 



" Justices shall have for their ttages 48. the Wages for 
day, for their time of attendance in Session,^"*" *^^** 
and their clerkf 2s. of the fines and amercia- 
ments rising and coining ^of the s^id Sessions^ 
by the hands of the Sheriffs ; and the Lords of 
Franchises shall be contributory to the said 
wages, after the rate of their part of the fines 
and aniercianyeiits.J 

Ami the escheats of the Justices shall be 
doubled, and the one psrrt delivered by them 
to the Sheriff, to levy the monev thereon 
arising, and thereof to pay the Justices their 
•wages by the hand, of the Sheriff, by inden- 
ture betwixt them, thereof to be made. But 
fio Ouke, Earl, Baron, or Banneret, shall take 
any wages/*§ 

Although Justices, as we have seeu, are 
'prohibited from taking any thing for the exe- 
-^ution of tlieir ofiice, except " of the King, cierk's f^ei 
and fees accustomed, and costs limited by sta- 
tute," their respective clerks are entitled to 
-certain fees to be settled in Sessions from time 
*o tifise, and approved and confirmed by the 
lodges of Assize at the next Assizes for the 
-<mmtt}»* *^ But such table of fees shall be of 
«o »B«hoiity till it haw^ received die oonfin- 
nation of the said Judges of Assize ; and vf % 

■^7- I.I . . _ . . II - I - a I !■ . ~ ~ 1 I ' "" ' ' ~ 

t Meaning iiiek p«&/ttf <31erk, or Clork of th« Bicac«. 
J 12 Ric. 2. c. 10. 
I 14. Ric. 2. c. 11. 
• 96, Geo, X e. 14. 



Ids JUSTICES, 

aiiy such clerk, at any time after three montlis 
from such table of fees being ratified, shall 
take more on account of business done by tlie 
Justice to f\hom he is such clerk, he shall for^* 
feit <£20j to whoever shall sue for the same, 
^vithip three months, in the Courts of \\ e^U 
xninster/'-j" 

* 

InMiddlesex In Middlesex the table of fees are to be con^ 

I 

iirined by the three Chiefs of the Courts of 
Law at >\ estminster. And in all places this 
table of fe.es, when ratified, is to be placed 14 
the hands of the Clerk of tlie Peace, and by 
.him hung up in a conspicuous part of the 
room where the Quarter- Sessions are holden^ 
-under a penalty of <£10, to be recovered ia 
like manner. J 

As these fees due to the* Clerks of Justices 

for the. manual labour supposed to be perr? 

formed by them, in taking informations, draw-r 

jng warrants, &c. under the direction of their 

"respective principals, are confined to the office 

of a magistrate out of Sessioii^ except the last 

noticed point • viz. the publication of them 1 

sufficient has been said on the subject here, 

.where the object of the author is to coni^n^ 

himself as much as possible to the business of 

# isfessions^. - 

Fines, for- 1 hose monies under the denomination ^f 
SajTesr^^"^' forfeitures, and penalties, which Justiees 



t-lbid. + Ibid. 
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. JUSTICE!. ;^ 

^urc autliomed by various statutes to receive ' 
oa account of tlie King, or any other peF- ,. 
aons, out of Sessions^ are directed, by a recent, 
act of Farliamentp* to be paid annually, befone 
the JVlicbaelraas Session, to the sheriff of the 
county; and a duplicate of the account of 
guch fine^, forfeitures, and penalties to be eent 
jto the clerk of the peace for the sajd' county, 
or town cTerk ("as the cane may he) previous also 
to the said Michaelmas Session ; but as these 

^ proyisiptis relate also, so far at least as respects 
the Justices, to their duties out of Sessions^ for 
the reasons before stated, it is sufficient to re- 
fer to the Stat, itself. 

7>he lalst matter to be noticed relative to the1n<l«™i^«» 
Justices, is their indemnities in the execution 
of their office. . ^ 

"A Justice of the Peace is under the pecti->A8toRrifa|t 
liar protection of the law: for he is not pti-actmnf 
ni^hal.Ie at the suit of the party, but only at 
the suit of the King, for what he doth as Judge 
iu naa tc rs which he hath power by law to hear J 

^nd djet^rmine/'t 

Tb s, as a general position, is not less cor- 
rect, than ii u rea-oQable ; but it is, like all 
.general rules, subject to some exceptions, as 
.wbere the erroneous conduct of the Justice 
A is obviously malicious, and injurious.^ 
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* 41. Geo. 3. c. 85. 
t 2. Raw. c. 13; 
i 1. Bur. R. 55C. 



^ JU$TIC£t$. 

Two-fold by HiA indemnity, however, in the execution 
aecutioD, ' ©f his office, necessarily resolves itself into 
two divisions here ; viz. 1st. in the capacity of 
of an individual magistrate ; and, 2nd]y, as a 
member of the Court of Quarter Session. Of 
<^e latter only, it is the professed pjurpose 
to treat in this' book, and therefore on vi'bat 
concerns him as an individual magistrate acting 
«2i/o/* Sessions,, little shall suffice. 

It naay fairly be laid down, then, as a general 
position, that unless it clearly appear that X\m 
justice hath been partially, maliciously, or 
corruptly, influenced in the exercise of bis au- 
thority, and hath consequently abused the trust 
Tcposed in him, the court above will not grant 
An information. 
Justices not For the rule is invariable, that the contt 
Weworn.in ^ill never interpose to punish a Justice of th^ 
jidgmeot^ Peace for a mere error in judgment.* 

And even where a justice acts illegally, 
yet if be has acted honestly and caadidly^ 
liou. without oppression, malice, revenge, or anjr 

bad view- or ill intention whatsoever, the courts 
-will nev-er punish him by the-extraordinary 
course of an information ; but leave th« parly 
]iX>iRplflunif)g to their ordinai'y remedy or me^ 
py action w^iod of prosecution, by action or by indict* 
ment.*]- 

♦ 1. Bur. R. 556.— .1 Terpj. R. ^ ,6^. 
t 2. Bur. R. 1162, 
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Ahd it seems that the justice is not liable to 
be punished both criminally and civilly ; for Not by botk 
before the court will grapt an information, they 
will, require ' the patty to relinquish his civil 
action, if any such has been commenced : and 
even in the case of an indictment, and although 
the indictment be actually found, yet the aU 
tomey-*general (on application made to him) 
ivill grant a noli proseq-ni upon such indict«i 
thent, if it appear to him that the prosecutor is 
determined to carry on a civil action at the same 
time.* 

And it is further provided by statute, *' ^^^^mubx hate 
too writ shall be sued out ugainst, nor any copy Notice^, 
of any process at the suit of a subject shall be 
served on, any justice of the peace, for any 
thing by him done in the execution of his of^. 
fice, until notice in writing of such intended 
writ or process be delivered to him, or left at 
tbe osaal place of his abode, by the attorney 
for the party who intends to sue, at lesmt one 
calendar month before the suing out, or serr- 
ing the tame ; in which notice shall be clearly 
ind explicitly contained the cause of action, 
on the back of M^hich notice shall foe indorse^d, 
the name of such attorney, and the place of 
his abode, who shall be entitled to the fee 
of 20s. for preparing and serving s^uch no- 
tice. 



» 2. Barr/R. 719, 
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'^ JUSTICJCS. 

Hifreof upon a civil suit, &c** and for all tliescf 
,and similar offences against dcceacy ^nd good' 
manners, as has been observecj, the Justices in 
Imprison- Session may instantly order the offender to 

ment in con* . ' 

sequence be apprehended and imprisoned at their dis<- 
thereof. cretion.t 

Contempt But they caiinot, as the superior Courts do, 

'award an attachment for contempts of their 

orders committed out of Court, but must have 

Indictment recourse to bill of indictment ; whichy being 

I.«««^!f^ found, authorizes them to issue a warrant to 

thereof. apprehend the offender, to be dealt with as for 

any other misdemeanor. J 

It is also broadly laid dov^n by many au- 
thprities, that Justices are not punish^kble for 
what they say, or do, in Sessions, unless there 
jbq manifest oppression, or wilful abuse of 
|M>we^.§ It has even been said that a Jusr 
tice is not puuishablie by indictment for words 
. ,. . ^dressed to jurors, in his judicial capacity, 
however gross they may be ; afi where a Justice, 
in the <Jeaeral Session of the Peace?, said to 
ibe grand jury, '^ You have not done your duty, 
you have disobeyed ,my comm^tod^ ; you are ^ 
seditious, scandalqas, corrupti an^ ^pOTJ.ureil 
^ry ;'' for Lord Mansfield ^ on a motion^to quasi* 
an indictment against a Justiqe of the Peace for 



* 2 Hawk. c. 1, 

t Staunf. P. C. 73. ' '' ' 

J 2 ISess." Ca. 176". ■ ■" '■■'^ "•- ■• 

S Staunf. P. C. 173, w-2 8arnaipd!st^49L 
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using such words, is reported to ha?^ itaid 
as follows : " A jud^e of a court of record 
cannot be put to answer civilly, or crimia^ly, 
for words spoken in office/' , - • i 

And upon a. motion for an informatioit 
itgainst four Justices for refusing to amend at ^ 
poor rate, under cirG;umstances of Qven ^/ron^ 
suspicion of improper inotives, the same Chief: 
Justice took occasion to say, ^Mt must be a 
yeiy strong 6ase indeed, with very Jlagrani 
proofs of corruption, in which the court would 
grant an infomiation against judges acting in 
a court of record with powers entrq3ted to 
them by the constitution.* 



^"* 



The Sheriff OF the Bounty is the next The Sheriff. 

officer of the session who claims notice. He 

was by the common law a principal conservator 

of the peace ; and may, ex'-officio^ award pro* 

cess of the peace, and take surety for it; and 

it. is said that the security so taken is a recog^ 

nizance, and matter of record .f But, as has 

been, previously obseryed, he cannot^ during 

his shrievaity, s^ct in the capacity of a justice 

of the peace, And he has no authority to take 

a bond for the appearance of persons arrested 

by him, under process issuing upon an indfct- 

ment at the sessions for a misdemeanor, but 



■^ 



* 1 Black. Rep. 432, 
•{• 2 Hawk. e. 8, 
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must ^ take a recognizance for their appear^ 

ance.* 

How ap- At the common law this oflBcer was chosen 

pomtecU 

by the county^ as the coroner is at this day ; 

but he is now appointed *' at the Exchequer 
by the Chancellor, Treasurer, and Chief. 
Baron, takin^g to them the Chief Justices/'^ 
Must attend It is the dutj' of the Sheriff, either in person 
^""^^"^"^-or by deputy, to attend the Sessions of the 
Peace, there to return his precepts, to rccei vc 
fines for the king, and to take charge of the 
prisoners.^ For the county gaol is under the 
direction of the Sheriff by statute.§ Insomncbj 
that if the gaoler, who is merely his senrantj 
suffer a felon to escape, the Sheriff may be in-» 
indicted, fined, and imprisoned. || 

He is also punishable by the Justices in Ses- 
sion for any default in executing their writs 
Poniahable ^j^j precepts ; for being an officer of that 
* court, he is of course amenable to it.'** 

But if he have iEt warrant from a Justice of th^ 
Peace to execute, he is not obliged to do it in 
person, but may authorize another to execute 
it, but he is nevertheless answerable for its 
being regularly done.^ 



♦ 4T. Rfp.5d5, , 

t 14 Ed. 3. c. 7, 

J 2 Hawk. c. 8, 

§ 14 Ed. 3. c, 10.— And 10. Hen, 7. e, 10, 

II 1 Hale's Hist. 597, 

*♦ 2 Hawk. c. 22. 

f 2 Hawk. c. 13» 
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■ And fae cannot excuse himself from executing 
May precept because of resistance, for he is 
authorized by statute to take the power of the 
county in aid of him.^ 

He has the appointment of the gaoled upon Cannot 
a vacancy, of the under-Sheriff, and of the 
bailifis. But he cannot dispose of any of these 
offices for money, for *^ none shall buy, sell, 
let, or take the office of under-sheriff, gaoler, 
bailiff, or other office pertaining to the office 
of High Sheriff, on pain of <£500, half to the 
king, aad half to hipi that shall sue within twp 
y€ar8.f 

** And the sheriff shall not return any of his Cannot re- 
officers upon the inquest, on p^in of <£40, half officers upon 
to the king, and half to him that shall sue in'"^'^^*^- 
Ihe sessions^ or else where/'^ 

When a Sheriff goes out of office, the txxf^ 
tody of the county gaol is immediately vested 
ia 'his successor, who of course becomes re- 
aponsible ; and a]l \iTits and processes, re- 
maining unexecuted at the expiration' of his 
ahrievalty, lie is directed by statute to turn over ' 
to his successor by indenture and schedule, 
^ho is compellable to execute and return the 
«ame.§ 

>■ ■■■■■II ■ ■ ■ ■ ■ I ■! ^ ■ M ■ ■ ■! . ■■i 

* 13 Edw. 1. St. 1. €• 30. 
t 3 Geo. c* 15. 
X 23 Hen. 6. c. 10. 
8 20 Geo. 2. c. 37. 
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6$ CLERK OF THB P£ACB, 

Clerk of the Thb Clerk OF THE Peace is an essential 
jind constituent part of every Session of the 
Peace. He is appointed by the Gustos Ro- 
tulorum of the County, but amenable to the 
Justices in Session for the execution of his du* 
ties, which are various and important. Pri- 
marily, they consist in issuing the processes, 
and recording the proceedings of the Court ; 
but there are various others imposed on him, 
as well by custom and the necessity of the 
thing, as by many positive statutes. 

Under commissions by charter, such as in 
cities atid corporate towns, the person who 
fills an analogous office, and whose duties are 
mostly similar, has usually some other title 
;than that of " Clerk of the Peace,*' generally 
that of " Town Clerk;" and his appointment 
is. usually in the disposal of the Body Cor- 
porate whose officer he is, and not in that of 
the Custos Rotulqrum of the County. 
Tobeasiif- It is directed by statute, that the Clerk of 
•on!*anS*^" *^ Peace be an able and sufficient person re^ 
may appoint sident in the county ; but he may appoint a de^ 
epu y. p^^^ ^.^j^ jj^^ jjj^^ qualities, but to be approved 

and. allowed by the Custos Rotulorum^* 
We have seen that the Custos Rotulorum is 

May not ^ 

purchase his forbidden to sell the office ; and by the same 

•®^* authority the Clerk of the Peace is prohibited 

from purchasing it, under like penalties ; viz, 



♦ 37. Hen. 8. c. 1. 
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** that if h^ shall give any reward, fee, or profit 
directly, or indirectly, or any hondor other as* 
fturance to him or to any other persdti, for such 
appointment, he shall be disabled from holding" 
the office^ and shall moreover forfeit double 
the value of the thing* given for the appoint* 
ment, to whomsoever shall sue for the same in 
any of the Courts of Westminster/'* 

The Forrri of the Appointments Appoint- 

ment. 

" Whereas the Office of the Clerk of the 

" Pe,ace for'- is now vacant, by the death of 

*' ■' — , esq. late Clerk of the Peace for the 

"said county^ now know all men by these 
" presents^ that the Right Hon 4 Thomas Earl 

"of -*j Custos Rottilorum of the sai4 

" Cpunty of— ^— — ^, hath nominated^ consti- 
" tuted^ and appointed, and by these presents 
" doth nominate, constitute, and appoint 
" O. B* esq* a person skilfulin the laws of 
" England^ and now inhabiting and residing. 
" within the same county, to be Clerk of the 
" Peace of the said county^ to have, hold, 
" execute, and enjoy the office of Clerk of 
" the Peace of the county aforesaid, by him- 
" self or his sufficient deputy ; and by him* 
" self or such deputy to have, receive, and 
" take to the use of him the said O. B. all 
" fees, wages, perquisites, advan&ges, emo- 



* 1 VTm. & Ma. c. 21. 
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. " laments, and appurtenances whatsoerer to 
" the said office belonging, or in any wise,ap-f 
** pertaning, for and during so long a time a» 
*' the said O. B, shall well behave and demean 
" himself in the said office ; — in testimony. 

" whereof, the said Thomas Earl of hath 

*• hereunto set his hand and seal, the ^-r 

*' day of — — , in the — — year of the reign 

** of our sovereign lord George the third, now 

, *' king of the united kingdom of Great Bri- 

" tain and Ireland, and in the year of our 

« Lord /' 

CafiBotbe And the Custos cannot appoint him in any 

appointed in - . •. , , i 

any other Other manner than as prescribed by the statute ; 

maimer. forjf he does he is no Clerk of the Peace ; as 
if he appoint him during pleasure, instead of 
for so long as he shall, well demean himself, 
he. does not execute the authority given him 
by the act, and so his nominee is no Clerk 
of the Peace.* 

Hasanes- The statute having directed that he shall 

S^Uieoffiw.^^^ as he shall well de- 

ipean himself," he has of course an estate for 
life, or freehold, in the office, on the mere con- 
dition of behaving well ; therefore if he per- 
form the condition he cannot be dispossessed. 
. nor is his estate forfeited by the death or re- 
moval of the Custos.f 



* 12 Mod. Rep. 42. 

t 4 Mod. Rep. le?, 173, 293^ 
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*'But if he shall misbehave himself in hiiS of- 
fice^ the Justices of the Peace in their general 
quarter session, or the major part of tbem^ ot our in hk 
complaint in writing" exhibited against him^®*^** 
may upon examination and due proof thereof, 
openly in the said session suspend or disqharge 
him : and in such case the Custos Rotulorum 
shall appoint another person to »the office ; 
and in case of refusal or neglect so to appoint 
before the next general: quarter session, the 
Justices then and there assembled may appoint 
one."* 

V It is not possible to adduce examples of all 
the means by which a Clerk of the Peace may 
be said to be guilty of misbehaviour in his of-^ 
fice, so as to forfeit his situation, but extortion 
has been decided to be one of them, insomuch, 
that upon proof in a summary way, either at 
the same, or any other sessions to which the 
matter maybe adjourned, he may be super- . 
aeded or disiiharged.f 

And the order of Session removing him^ 
need not set out the evidence on which it is 
founded. :{: 

And every Clefk of the Peace, before he . - - 
enters upon his office, shall in open session 
take the following oath ;§ 



MMb 



* 1. Wm. &. Mar. c, 21. 
t Mod. Cas. 192. 
X Strange's Rep. 996 
I 1 Wm. k Man c 21. 
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Oath of of. « I, A. B, do swear, that I have not, hot 
** will, pay any sum or sums of money, or 

' , ,j " other reward whatsoever, nor have givea any 
*' bond or other assurance to pay any money, n 
," fee, or profit, directly or indirectly, to any 
** person or persons whomsoever, for such no* 
" mination or appointment. 
*' So help me God/' 

Other oatht. He must also tak& the oaths of allegiance^ 
supremacy, and abjurattion, and comply with 
the usual forms of persons qualifying for 
offices. 

Not to act as " ^o Clerk of the Peace, or his drauty, shall 

a solicitor. ^ ^ ,. .. ^ 

act as solicitor, attorney, or agent, or sue out 
any process at any general or quarter sessions, 
where he shall execute the office of Clerk of 
the Peace or deputy, oh pain of 50/. to him 
who ^all sue in twelve months with treble 
costs."* 
To certify to Beside issuing the processes, and recording 
the shenff jjj^ proceedings, of the sessions, he is directed 
by statute "to certify into the Kitag's Bench the 
names of such as shall be outlawed, attainted, 
or convicted of felony /'f 
To deliver " Also to deliver to the Sheriff, within ten 
estreats, ^^y^ ^^^^ September 29th, yearly, c perfect es- 
treat or schedule of all fines, and other forfei- 
tures in Sessions.''^ 



♦ ?2. Geo. 2. c. 46. 

t 34 & 35 Hen. 6. c. 14. 

tt 22 k 23. eiff. 2. c. 22. 
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tljc isalBo obliged to deliver duplicates of 
;bese upon oath yearly to the Barons of the 
Exchequer ; but as this portion of his duties is 
foreigti to the limits of the subject under dis-> 
cussion, we must pass on to others which the 
practise of the court of Session of the Peace ' 

imposes on him. A general view of these is all 
that can be useful, without enumerating such 
as are only occasional, or directed by statutes 
of local interest, as filing the rules of friendly 
Bocieties, and the lists of insolvent debtors 
seeking relief from the sessions, registering the 
recognizances of ale-house-keepers, and other 
matters of similar kinds. 

It is bis duty, then, to read the commission, 
and the King's proclamation— ^to administer all 
oaths, whether to persons qualifying for offices, 
constables, jurors, or witnesses. Divers acts of 
parliament are directed to be read, and if not 
neglected, are read by the Clerk of the Peace. 
He calls upon the paiiies under recognizance^ 
whether to prosecute, plead, or give evidence. 
He draws thi indictments, arraigns the pri- 
soners, and presents the bills to, and receives 
them from, the grand jury. He draws copies of 
traverses, makes out subpoenas and bench war- 
rants, takes recognizances, receives the verdicts, 
and (where the undignified practice prevails of 
the chairman not pronouncing the judgment 
of the court,) he is the organ through which 
its opinion ^is given o^i subjects of muni- 
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dpal and parochial law, and its sentence oH 
criminal offenders is passed. 

Further to enumerate his general duties would! 
be^uperfluous, as they are partly to be collected 
from the established table of fees in the Appen« 
dixannexed hereto, and the remainder are points 
ed out by the different statutes which impost 
them) and which prescribe his remuneration. 
Pees. The more ancient fee» of the Clerk of the 

Peace are established by usage, which gives 
them a sanction equivalent to that of the Legi»* ' 
lature. It has therefore been decided that every' 
Clerk of the Peace may legally demand, such ' 
fees as have been immemorial ly taken within '* 
his county, on such subjects with which no 
statute has interfered ; and that the Justices in ^ 
Session have no controul over them, so as either '' 
to augment, abridge, or remit them : and as they ' 
have no power to alter, so they have none to *' 
compel payment, but he must recover them by '! 
action.* If they be such fees as are certain aad ' 
determined^ an action of indebitatus assumpsitf 1 
will lie, and if uncertain qiiaiitum meruit. 1 

It is said, however, that he is not bound '* tp 
enter judgment, cm* the like" at the snit of any^ 
without having his legal fee- for the sa^ne ; but 
the distinction is taken, that if the court order 
any thing, without the suit of another ^ viz. es 
officio^ he is compellable to enter the same with? 
out fee .f 

♦ 1 Ld. Raym. 703.-12 Mod. Rep. 608. ''f Cromp- I59L 
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But if, by colour of hi» office, he take more Extortion. 
than his due, it will be extortion, and punish- 
able by fine and imprisonment, on indictment 
ni common taw. It should seem also that he 
18 punishable under the statute 3 Edw. I.e. 26^ 
ivhich inflicts for the penalty *' the yielding^ 
t^ice as much as was received, beside being 
punished *at the Kind's pleasure;" for though 
generally that statute has been construed to ex- 
tend only to offices of anterior date, it lias 
been decided to apply to Justices of the Peac6 
taking fees contrary to their oath at their ad* 
ttiission into office, though that office was not 
instituted till long after.^ 
': Modern statutes having imposed a prodigious 
addition of business upon Justices in the Courts 
of Quarter Sessions, their officers have, of 
coarse, additional duties to perform, especially 
Hie Clerk of the Peace. In most of these in- 
Hances, however, the particular statute impos- 
kg the burthen, apportions also the remunera- 
ion. There vrbuld be much difficulty, and no 
Itility, result, from a particular enumeration of 
these acts. It is s.ufficient, therefore, in this 
to observe, that where a statute has de- 
ined his fee, it is equally extortion in him to 
and more, as in the case of fees sanctioned 
prescriptive usage ; and, secondly, that 
no particular sum has been prescribed, 



* Dalt. c. 41.— 1 Hawk. 68. 
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HD analogy, by no means diifieuH to akx 
and observe^ may well be resorted to ab 
gnide of his discretion « 

The snitors of the conrt are not only 

tected against the corrupiioh of the Clerk € 

Peace, by the remedies already pointed oul 

Kegligpence to a certain degree also against his ^egli^ 

tiie Peace. ^1 * Particular statute , which enacts that " 

two shillings shall be paid to him for dra 

an indictment of felony ; and if it be defe 

he shall allow a new one gratis, on pain oi 

feiting five ponnds to him that shall sae/'^ 

side which specific penalty, it is hold^i 

' he is amerciable in the Court of King^s B 

for gross &ults in indictments drawn h|f 

and temoTstble thither ^f 



Coroner. Th* Coroner. — ^The oflSce of Coron* 

a very ancient one by the common law^ fi 
the institution of justices, the Coroners ' 
Conservators of the Peace, and perscms of j 
authority and dignity ; insomuch, that 
were eligible to the office under the degr 
Knights.;]; Since the appointment of Jus 
of the peace, much of the authority with w 
Coroners were invested, is superseded thai 
and transferred to the former. They are m 



«• * ■ 



* 10 & 11 W, 3, c. 23. 
t Lilly's Pract. Reg. 71. 
$ 4 Co. iBSt. 271. 
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tbeleaB still considered by all writers on th(^ 
subject, as part of the proper attendants ^pon 
tbe courts of Quarter Sessions ;* though it naay 
be difficult perhaps to assign a sufficient rea^ 
spa for it now, since the preservation of the 
peace has ceased to be a part of their office ; 
for it does not appear that they have any pre- 
scribed duty to perform there, except occa^ 
$ionally^ in the capacity of Suitors, or of "De- 
fendants. 

Besides his fee of 13^, 4df awarded by an pg^g ^liowei 
ancient statute on every inquisition,*]- the^.y*^«»€^ 
Coroner is entitled, by a recent provision,^ to 
^^ 20«. qiore, (if not taken on a body dying in 
gaol^J and ^Iso 9d. for every mile he shall 
be compelled to travel from his usual place of 
abode, for the taking of every such inquisition; 
which sum sh^ll be paid by order on the trea- 
iurer^ by the Justices in sessions^ out of the 
county mtes, for which order, no fee shall be 
paid I and for every such inquisition taken 
on a body dying in prison^ he shall be paid 
so much as the justices in sessions shall allow, 
not exceeding 20«. to be paid in like manner. '^ 

" But no Coroner of the king's household, 
and of the verge of the king's palaces, nor any 
Coroner of the admiralty, nor any Coroner of 
the county palatine of Durham^ nor any Coronev 

♦ Dalt. c. 185.— Cfo. Cir, Com. M. 
t 3 Hen. 7, c. 1. 
$ 25 Geo. 2, c. 2». 
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of the city of London and borough 6f South" 
warJc, or of any franchises belonging to th€ 
said city; nor any Coroner of any city, borough, 
town, liberty, or franchise, not contribntory 
to the rates directed by the 12 Geo. 2, c.'29, 
or within which such rates have not- been 
usually assessed, shall be entitled to any fee 
given by this act : but it shall be lawful for all 
such Coroners as are last mentioned to receive 
all such fees and salaries as they were entitled 
to by law before this act, or as shall be given 
them by the person h^ whom they are ap- 
pointed/' , • " 

And unless the Coroner has taken an inqui** 
sition in due form, he is not entitled to toy 
fees ; for on a motion for a mandamiu^^Xo coin* 
pel justices to pay*to the Coroner the fees an^ 
travelling expehcies due to Jiim, for taking 
four inquisitions upon four bodies caet by -the 
sea upon the shor^ ; it appeared that the pam- 
pers, purporting to be inquisitions, were n&t 
inquisitions at all; as they were signed only 
by the Coroner and foreman of the jury, 
The principal question in the case was, wjhethei^; 
when the Coroner finds the body of a persoa 
manifestly dro\\Tied at sea, upon the -shore, 
he may not take' an inquisition on the body? 
The Court inclined to the opinion that he 
could not, and it was said to ]fe the usage to . 
bury such bodies without ^.ny inquisition being 
taken ; but without expressly determining thi»* 



CORONER. 



es 



they said, that the fii-st iquestion which they had 
to decide, was, whether the Coroner had taken 
any inquisition at all? if he had not, he was 
not to be paid for what he had not done ; this, 
therefore was an objection in limine to the 
application, for these enquiries not being 
signed by all the jurors, were not inquisi- 
tions. — Mandamus denied.* 

And no Coroner of any liberty or franchise 

is entitled to any fees under this statute, unless 

such liberty or franchise' be contributory to the 

county rates ; for upon a mandamus to justices 

iom^ake an order for payment of the fees and 

travelling cxpences of the Coroner of the libej ty 

and franchise of the manner of Pontefract, in 

respect of certain inquisitions taken by him, 

"TJlE Court ordered the writ to be quashed, as 

it did not state, that the manor of Pontefract 

mm contributory to the county rates, and con* 

Seqoently the justices had no authority by the 

Stat. 25 Geo. 2, c. 29, to make any such order: 

«nd-Lord.K$nyon, Chu J. observed, that the 

prosecutor should have alleged in the writ, 

all those fects which were necessary to . shew 

that he was entitled to the relief prayed, and 

that he had a right to call on the magistrates 

[ Id do that, for the non-performance of which 

he sued out his compulsory writ.f 

If the Coroner take any fees beyond what ExtortioD. 

* Nolan's R. 144, 
t 7 Term R. 52, 
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are thus allowed by the law, he will be guilty 

What U ist' ' This offence, so far as we are here concerned 
with it, is defined to be " the taking of money 
by any officer, by colour of his oflice, either 
when none is due, or not so much is due, or 
where it is not yet due/*f Thus a Gaoler 
obtaining money from his prisoner, or achurch- 
warden from the parishioners, under colour of 
* iheir respective offices^ have been^ determined to 
^ . . J^Hie guilty of extortion,^ And an Under-sheriff 
. w.t*' - Refusing to execute process before his fees were 
^^'J^aid, h%is been held guilty of requiring what 
'^^vt^fiotifet due.X These instances are sufficient 
itf^3&bT^how a Coroner mky become goiltj? ** of 
this offence. The statute of Edward 1. before 
' taoticed,; which was made^in affirteanc^^of ^the 
' comniott' law, declares it to be extortion of 
any Sheriff, or other ministerof the King,who9e 
/^"Bmfce ariy way concerns the administ/Ation or 
^' extbutioii of juytic^^ orthecomnton gbodt^^of'tke 
^' ^iii/Wir, to talie aWy tewird, except^ T^Uat^^ w« 
"ceives from^the Kin^/' ' . . 
Ponishmenf At common law^ sucti offerices were seVferdy 
punishable by fine and imprisonmenti'*aAd re-, 
^'movit IVom office ; *but by the stattite juSt re^- j 
^''ferried to, extortion in Sheriffs, Escheafors^ ^ 
^'- Bdliffs, Gaolbrs, King's Clerks of the markets, * 
r '•' '^ • : — ■ ' ^ •. ri - 

* Co. Lit. 308. .^. 
t 8 Mod.. Uep. 226.— Sidfirfin. 307t 

* Salk, 330. 






king, wboie offices do any , vay .^iomtm i Iht^ 
^dmiDigtanUioa or execEtios of justice/' &c, are 
declared to be naoreorer p^nisbable by '^ piffd^^ 
ing twice as much" (as eacJi- of such peiwns. 
may have received^ aud to the party having 
paid it,) beside the former pui^i^hmeHt accord^r 
ing ^to the common law.* 

By .the express words of thc^r commi¥«if9<iteMioiit 
the Jui^ces in Session have cogniwnce of tlw|)**^ ^^'* 
offence of extortion ; therefore^ ^s hM^been t^nrtjan, 
served, the Coroner must be a witor to tbto 
court for his legal jand authorized feesiaitfl m^ 
eppear before them as^ a culprit,, if he nqoke t - , ^ 
more .than 'the law aUows; and let . it .be ^^ISn 
aetfved, 1 4bafc all "who ^kt in^ or^imiri^n^ t^tbff^ 
offence^ «re equally pxiacipala^ «ft)r tbere^emi^ 
accessaries in extofition/f. : t: .« 

Tine ix^jdicteefttJBwtjitote, the)i)ict>paf^^ 
Jbi%9v4iid Ifae time. Wjlie^ eamw^U^ * 

QMlgiitoide ,Qf tiie mm litk iimoMteriaJi, fm i;b^'4^ 
•Yer iK^MialU.^ ia eqim% ait ip|GWi^««i;hJ^ 
Mst^ tn ttherfiMre tg^mg, ^M^. ia 4he mke^ ilk» 

* ■ • 

M'UtUe remains to be lAOtieed (reqiatsliiig dib 
saperiutendeiioe of the Sessione oter the cmik 
duqt. o( Coroners, and that liUfle afisinf oul^ 

'■" • fl Cb. lMifc'210.— i Hiwk. c. 6». ' ''*'*'' »* 
t 1 Str!,75. ' '■•. • >v .,j •■ •>'■•. 
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^f^iSMum^^fBatismJ in b^ chai^ge to ikm 
Qnay^^HMf^ l^jiftcalft miMomev miAzm^ 18^4^ 

b;f.(iii^Upifitatt^ v^ not iieoeisMrf'to^ 

aidfWt^ t^r wfaei^il 4fafe F<bprobated in stroug 

terixjisihe appptetiaeBt of deputies by Covonen^ 

who^ s^ 4giiMraat of the law, Tlie of^ i%ji| ' 

judicial o|[ie, and it may be a matt^ of senioMji 

p.n^.. /^attifiify bow fan* it oi^ghfl to be, executed by 

. A Vw ^ *^ eventsi, it »ho«M be by «hcM 

.noiiicfprlrift 41^ >a|i|ioi|ited to similar duUe« eluetriiere ? 

IliM^it ii^^ iO'be pre^umeil are eqmsdly skiifctt lift 

<|te- Aiifej^otg to te cMiiider^^ 

Coroner not ^'Cdlfeii may occur dlflo^ wbere the covdaet 

^idfiTtha €rf tbt^^c^ohMr 4ntfycbec6k»e the object ^f eti^ 

^7* 4iA^ ^liMpeiirlkig' the^ propw 'elee«ti<*i oC- hit 

<lity^'f«1dfhr« to hi^^tiiMi^ > 

Ue can only take fiis iMpMition qf dieatii 

.rihtf! r :^Tovi||Uoi| oi^Mft / t^t^^asfK^iMf oiAemAse ;V. tethe 

l^f ' gt^mlly* ls|«^kittg^ imtbdric^^ito' t^ 9tio^ 
Meii(^^%f:tJ^ltiMut^^ ^y«, «f «» 4lMi(! 
tlMi*b^^alkMld kite %i^iiit«rml;^ Y^ttbtM 
lti%'4^mfltatid^ i^ '#bicb Meh itMydde t^f <l»i 

authority would be improper, as in thd^e^^mt^ 
Mk ^isiMf'ileeoiirpimted )^ iiife«ti<mi^diseiiH^In 
Mttft, ^d tiie like c«ites, thie m^hy beeottiei 
M(S <tf thKi d««^ df JuMk^s of the P«0cdr*-t^ 

wheflft- jt-ecight : to be referred ^' to e nquir e -of 
the death/* $»a^^of tbe^ ;bf)d()r is Aot neces- 
ttary to their process.f cv * 



wm 



■ . i ■ ..■ ■ ,. I» »! ■ I * 
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• 9 Hawk. e. 9.— Bm. CbrdiL Ktol 
t » Co. Rep. l]0.--4[il€*i PL 170, 



tiie C<>re«ef'8 eond^cf ]»ec»tii«i^ -ft-^^rery pt^fjflelr 
infant for the Court ^f Sesttoti of tli^ P^eV 
(as otherwise bodi^ majr l^^itttetted.^iiikilef ^«' 
picious circumstahc^s, ailil Hhividotiib firefeaiite, 
v^ithout either his ^tlioritj^yior tbiNrtyf JiirtKjftfcjy 
and pomt» out the bhitjii, at U«&tj of 1|l»'atli^- 
dance upon the Courti even th^^M^ tile ^i^iiis'^' 
^ty for it be strictiy t^onfined tM UlUitftilreMM^ 



* • . ■■ •■ * 



JndicifMnt of a Cnroner^or f^^ng ^o t^tH^'i^it 

***Coiiiil5rt of ^ firTb^* jurors ffor <wr<Lof44h^ 
1, M ih ? ■ '■ » ■>$ ^* King- poteettt, thdt tfa — — — *^ 
" day^*»-T*-»-^ ill tbe^^H^^^^r^ year <l(f the t^A^^ 

^:^ :-r, .t* f* -tii 'KJi -vi ■■^j..l. ^ jj. .j Ate - 

^ It may 1) 

»l4«o«M7lM#rii^V d6t^er (JW' ^% {iMiVfi i^l^' 

pjQlftldtfpJityf: ?r'"«' '^-v^ -v-.J^M I .'■•r, ' 'v*-..fv"^ ^ >> ^» 

' Jla1i g&atAy^tiS^^ ifttm^'bA.obBerTed^fliMi^ j^jJioMdjiiM^ 
qilQOt|l|^«d^iited| fttdUdeeft potf^^fkeM frh/fiuch i^;V|l«» 

coant of any iiiconv§nience that ^ould ensue ; ^W9 ini^T oVs 
ter?e»from what has' just b^pilid Mf4i>ihlfc^te j^IilApcft fa^vis i| 
jorisdictiim oyer the subject, to he exercised in c«8C| toi<^hi.dt:l 
tlie Coroner's cognizance does not extend, ^id tkatwothy 
«iy bf afypeat tMA Hte Judgikieiif/btat i4ii'6i^!^irfyi('} Ydei^fi^^ 
Art It dionld:6e^ni'lher% nMd nut iA b^j^ 'iJstip^ he iht A^ 
list oT jtttfk^^^Mnn tbe ihkliibt^^of the bb^d««ir to W^ 
mKL^-^ow&r^ and in whatMhe;«}ybfi<llil4UrM'<^^ 

f2 



% 



€OBONiBn> 



^f of 9pi; Sovereign Lord Ge6i^, ''kiH fcfc . one A » 

* ■ B. at ' 'i J - '- in tne said^ county of ■ 'HVas 
^^ drowned and sufiocated in a certain pond V and 
/^ of that drowning and suffocating then and 
^^^' thcorib died ; and that thq bqdy of the said A. 
y^^B.' at-"!^;^ the county aforesaid, 
** Ifty^deiEuI, of which one C. D» late of — r — - m 

,/^jthecQanty aforesaid, gentleman, afterwards, 
*^ to wit, on the tmd -. — • — day of -. — r— ^ iu 
^*jtbe year aforesaid, then being one of the 
** Coroners of our said Lord the King" for the 

* county aforesaid, at aforesaid, )iad 

** notice ; nevertheless tnie iwiid C. D. the duty 
'^* of liis office in that "behalf not regarding, af- 
•f tefwanl, to witj on tfe'i siiid ■ '...' ' ' day of 
*? ' ' " in th^ year af^i'resaial-at ^' rfblre- 

^*f said Tn the coiinty aforesaid, to e^fecute^his 
*** oflSce of and concerning ttie premises," and'tq 



^^ unlawfully, obtftioat^^Iy, and contempt«bu4iy« 
, •• did neglect and refuse, and that the pat'd'^C, 
^^ Dc no inquisition in that behalf as' yet hotli 
•• taken, to the great hindrance of jnstiee; in 
^ contempt of our said Lord the Kini^ and hi& 
fMaw^, and jigainst the peace, &c. 



.. UL 



'fa&/!p tor gift their ierviees on tuch occasioiis, is a subject i» ^t 
whKia tbe Kmitt^oiT the present eiiiiuiry,;-7bttt, that they m^M) 
t^alfy^ seems to he as uoque^ionable^ as that they m^jfroj 
ia^.lla'it^l,0ak>.0ial. 4^ . \^_], 



. iGaAdlvRS are the ^naxt in order of officenOMltM. 
^vbose atteud^ce ^upon thie Courts of QuWte 
;jSe98ioii9 18 necessary; under which denomU 
nation are compjr^hended all perepns vim^^ 
the custody or superintendance oOhe prisons, 
^ which the juriadictiop and cognizan^p of 
t|he Slieriff, or the Justices, of the <;oui|jf^ 
tend ; whatever may have been the usua^ title 6r 
;^ppellatioii by which any of such Gab)eriBi niay 
,have been distin^ished. 

Their principal business is to bring the pri- 
^soners in custody who are to take their trials ; 
vagrants who. have hteen cotnmitted, and are 
either to. be discbarged or further imprison* 
pd ;?to receive tl)e passes of such as are to be 
j^^fTied to their respective places of settle- 
n^^^^.l^ld to take charge of such other prisofir 
.eq^^as .may be committed to their custpdy h[f 
i|>epourt. , . 

^ ; ^u% t]|^Qre jtre^piher duties also prescribed by 
^yprs q^ts of parliaments For example, *^ if the 
r^p99te^ of; ,every house of correction shall not at 
f^T^ry Quarter Session^ .yield a true account of 
all persons that have been committed {o his 
custody ; or if any person committed, to his 
custody shall be troublesome t^ the county, by 
going abroad, or otherwise shall escape away 
from such house of correction before he shall 
be lawfully discharged thei:«frp(A9;jttt^ justices 
in such Session shall set sucbfinerupun himv^as 



■?-i 



A:^:c./:^a|bejr«thuik;fit, toiber paid jtd tb« «maiQBeit.^'' 

-mnie^uired >* to catl upon Idbe^ Keeper^ of >eereiy 
^Misdy 0f ewr€eiimmkhm thtir jurisdiction, to 
piO(iaqp*i> them iii< writoing ^ list of the several 
^ ^'lar^^^ttiaulAijen in Hteir custody; with a description 

</t tbo 4»ifelice, and the time fn^ which commits 
'49K(i, distiUfifuishing^ particularly those who by 
^;«wra&l ^ codbmitBatent are to ^e kept to hfqd 
' " labour, and also distinguishing^ the age ahd sex 

^W^ 'pehK>n committed; te^ hard labimr, 

kk 3^hat IMde or business* he hath -been 

iptofed.^ -and what heblith bten most iaocva- 

^mmdm{ and hi bMt qmO^Kid ft^n aift^hd#be 
4ih9>l^a¥0d^dlH4njtfh}ftc(nlftrt«^ AMhy 

-^^fSi m€hre i^efnt dtatute$ '^ every Gtaoler HbtU 

? stteh court, (or in^ase<rf sickn^WM or^^i 
?|j^ ttei-tainr proTisfrtiJr' Ibe^e muma^ted^'uril 

« 

WWeh Misdirected by f*eviolrs i^ttltes§)'^fv^e»' 
iSkfsr Mfl^K'proYision isj oris noFt^ dom^plied it¥3H^ 
tfi obiel^te4,-^vithin^ stH^h gaol, ttind such certi#« 
ciBte iKhal} 'be read' pi^blidy in %pen €i6urt^ in the 
ftwtititA of the Grand Jury, and entered on the 
iecmdi of the Sessions/' And the Justices are 



If . 






/ $ 29 iGfeo. 3, e. 67. 

i See Pnct Expos. Ttl, Ga^^lcr^ Sect. 2. 
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fUrtiicvMtriQifcd ''49 lidke Auoti tiM«tifioate nd» 

w 

named therein as shall seetb meet ; and .eftttfr 
county gaoler who shall neglect to deliTer such 
certificate, shall forfeit 60/, and every other 
not a county Gaoler 20/. to be recerei^ed in thi 
courts of M^estminster/' 

j,.; Farmsf^ the C actuate. , .-,,'.. I'^f, 

A.. *^ Attke Cien^iiaJ , Quarter SeMttfn «£.:tJ»ecertiieitf 
" J?^e*ce fdi) tlie, said 1^-1— :-rT-.^l^eA,.^t: i .j . tt ^ ft S^' 
;S tbift' ;' ^ ■ day of ■■■ > ■■ > u ia .the j^nar «£ f^'9eu&iaf%i.. , 

fHWWpUl, :byitf»«, v«jBf»^i?«t irtaJttteipf ^ M(uW? 

awif i«ik i»a^,»^iQfw^ th^4u«ticas,iuaepbMi ^; 
, T4^ ,.aaJlpai|eaiT[9f,^^flnlcpk..:{4fi^ oqc^ifioiiaUir 
'become the subject of the Justices) fift|gp»ifiaBi(Wir 
in SessiQus, under certain circumstances, un- 
necessary to "be noticed furffief , ' "(Kah "by. re- 
ference to the statutetf the present piupoee he* 

, * Id lb. 64 G«Iq. 3. ^ . 

• f M Gee, $, €. 54. 



0S comnukmrnm^. 

«f)^$ ftiiBwerad, by only riiewing the multt^iii^ 
UtiocairiDMvfar* th€irMiatteiid(»doe •a^<<4b€'(SeMt^v 
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CoottaUei* X^UB CMrsTABLES^ as well of hundreds, as oi' 
jparishea, are bound to attend the Quarter Ss8«o 
f-irtrr ^ albnt.* The Constables of huridreAi* or chieli 
?S?nrfe Constables,- to makd retam of the w«Ta»tev 
datM;- direcited to them previous? to. ih^^SeaBions) to 
receiTe the instructions of the AiBtrces; to^nHdc&i 
pMsfenlmientfr dilative !lsr> ofi^ceit tivfhiii thJrioi^ 
Coiifltidi^leifjicks, «kd to reponl the stste of jjliAit 
King's peace within the same. < Such#t .tea^lH 
litie lih6^€Miiiii duties ass^ed tbllienrii^ihni/ 
^katm^^ Mi frtm . the otiginal/Niiidation^^^ 
4beirofficfs. Beside these^ however; IntitanH^ 
nble others have^-JOrom time to time, been im^ 
^MiM upon them by statute, of an amount too 
considerable to be distinctly efrainerated^'"^ 
ainy profitable Y^urposie" Af^€ ; as many of tfi^m^' 
aldioughf more, or less, tonhected with their 
attendance upon thf sespionty «re to be executed , 






• Dilt lfe.«^to. Cir. Com. 34. . _ 

t Bf wqr «f example, and to show, the inconrenient ex- 
itenttewbicb the particular notice of eyerjkw relatire to 



.'■>. 



^fiCfi b^iAie>«oarl'iCJtiiey do«ot attend . Their ■ ^ 

dufies, relative to their paiifihes^ 9T^i i» a gretft'^ 

degTM, similar to those of theirChiefs respectinjf 

the hundreds, with some additional ones ; such 

as reporting the state of Hheir respective palish 

atocks^ giving evidence respecting the execu« 

tion of warrants wherewith they may llhtve '* ^ 

baes charged, and' all other inatters pertainihg * 

to their . office;* both as » * conservators of the 

peaces nnd as ministers of the Justices. '^ ^\,^, ',- r 

Tbatohief'Coftetablefi'aremoreot^r direfctetf • 
by alat)utt,^:^*8ft«h^rneberal, oi* Quarter* 'S^*- *< 
mmui) iffiiher6Witxi»ikre(yttired,' U^ accoimi 4M - 
tber<ygbheMi^ odhiiifT^tdtfe <>% thedt ^r^m^ ^ 
ed^uemii ifiitw^bf taii^g >«ltoMilitted .Uh gaely''^ 
undl «llegri^^dla» kdwuliit ; vaild shtH pi^ 4k^' 
tfiiDdam]iiB9M»>(llef^^ ^ 

ordHm^thejMildfitodrt,'^ 
— lUf ni;d r.'Mfft? nt.hiri* ^'^^1 nY.flM:^ M j-' 

IM* 'dlAM^Ms ff d^ty/'Utiiii mi^ftiply these tdgei^^^ ' 

** l^iij^^ teJtfftff' «^«»y «»^^ a* which |i«SiJvf^iq^ i 

fine «r forfeiture) the clerk oi the peace fir town clerk shall 
UMr WWeClM^f b(%iftilit'dl'«»l^d&l^<^'WBere^a^^ 
«m shall reside, who shall be entitled to any Aafe'^f Mtt' 
^9 an 4^ccoant in writing of such fines, kc which Chief 
Constable shall traiisniit an account thereof uTDie pettyXou- 
itabff of the parish j that notice may be g^ven to the person 
•Milled, *e." 41 Geo. 3, c 2Q. * '" *' ' * 



■<. 



* IS Geo, 2> c. »• 
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tAt-thei acoonntBi and irtMNdiers siMlil/i^er 

deposited wkk tke €ierk of the peace, H^. lia 
Icept ajQioii^ the recofda^ and' inspeded .^yavgr 
Jufiticse witfuMife fee/'i> * .j ? ♦n* 

1^ 4iliver i- They ' are <|lao to delirer in due liflhiveqeuredl 
!^ fim'^'^fmn tMk pcMy CanataUeaMyf junm,- wMft'« 
*he petty TeniytNiBaipefcyMth.*^ / . .* 4«jJ 

b!^c1 Higi^ '»r<^^€mitablaB,.a»e^id^ 
atabiM ap. at : scosie SoMUNa^' eitfaar Special; Aeneval^^ at 



aeuions. all^ the acting ' ftfagi rtcaWi afMithe <Miii^» or 
dinaiotH hatefao.fniiMt aia iiMbrest; dielteittgr 
Ibeir immediatik aemaal^ aad ttrailiai^tiiiiillha 
preeenratiofli* 4>f tbe pcace^ and «he Kaif hH i ttiil 

tham asri ail 'the petty CbiistaUeai4kr^^ 
Ihair xaiiisdlDtion, Heiaj tow, if tii!ey#ddaltl'«C^ 
a <t(Hee in his. MmianitiiMi to <heiaffinu(irjTiM^ 
ara alivajw sworn also intoAe afia^'^iklMaM 
MfiM #if0A S eea ioDi or 1^ war r a nt irfir oiaiAa- 



Petty Con- Petty Constables tec^ tlietigb 

^^ed &1 «tppointed in courts Leet, according tb ari^ie^t 

there. practice^ and oqcasionally swam into pfllbe 



eifiier by tbe kird of aiich court, or^ aMii^la 
Jnstice, are now generally noraiHalad by their 
respective parishes in vestry, and str<>m into 
office by the Justices at the Quarter Session' 

, ♦ 30eo.2, c.«k 
t Dalt. c. 29. 



y»h&dk ,iivOD ev^Mf mcconnt, tiie better^ and moi^ 
fiigular.BMMk*^ It bastaln been decided,' that 
ibe Justice in Sessions arfc the fiapes^ jadgeti 
wbeoe* it i8« .right %» afppoiiit Constables for 
l^iiqes that bavq not .had any befiure.^t - ' " , 
.j.rSi#^tt<iM0«Ar)r la part oC the ge»er4U ay^^tem, for MtnteMf ^ 
tlie^i^rewrvation • of thc^ peace, . are C^^stobka, ]|J** '•jj^ 



tbiUc the (^ott|;t of Kii^g:'a Bench will* grant aticet to 
wftm^hmuii^ co«ipe4,tI»at^stjiC|ps to awearwchgjlll^ 
a§ lfapQ«^:)^E.d«}y appQiptef) 4 %Mm<i if, A* the / 
«itb4»>l)aili4 aClmiata4>IdHiid3? thoaeii» refuae tp 
t^k^i upsiiF' bimfiieif rthe* ^ileer. mi- be ai^^ont, 
Jie«Mgiriie:iiidi<^ «t>the Mfi^i^na^ (or asaixoh) 
iwAtfM»?iot4^ fih^U bQifiiiie4«it ' 

Vrififiiy/brlflapstMblea are required to citfJi^e^b^ Oaths tou 
«tbM^«lfegia«ce^ w{N?«ioaey^«iiiM) .«2;)iwfttiqo^ Co^atiL 
aaivothmB 'who qualify for oiSoea ;]| bul th^.iive 

mhtanj^ .^erfdb^wsiiH>&' »gf4itit traiMibatao^ 
tiatiD»i9i>iiiid»p^el4y fi!on$table94iffe exempt fimn 
iiatb Ifieciee of te^t ; font mmA tal^e the wik ^ 
^{|inir ndneb IB aa foUowa :r — ^^ . 

^^ Jbaeitt weU and truly serve our Sovereigii 
^' Xd09d the Kii^, in the office of Constable 
•* Jfinr the r < M ly iiin the county of ■ ■ ■■■ for th« 



f. . ,c.\ • . 






* 2 Hawk. c. 10. 



t lKeb.ft54. 

J 2 Hawk, c, 10. 

$ 2 Str. 928.— Cro. Car. 567, 

B lG«o. 1^€. 2. 
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98 €0A|Kr^»0. 

-^'year tnmdtig^ and tiii. AltO^e^^bq^^^gy^g^ 

'^ skill and knowledge. * '^x-^^t. ;i>i 

I .. -. - . . M ^^ V So helj^.irte((iiq4^- ;. w' A * ■' 

2uS^^ subl In partk?ti1ar in9tande84heQi]arterfy.S6MtM 
MiiiM to'ihe havef cognizance of' the fees*afCoiittidiieB9fin* 
J2SIL'*" thui^^exccntioft of certafiii parts of tJieir iitaf^. 

« remuneration foir their <«ti>ri6efe iB<<^3i »ci fting 

• • ' ■ ^ 

Ittielonies. ^Warrants in oMciS dfpm;oiflr,^i 4)0 'ttlloii^ b^" 
4^ Justices, subject to the^onifiBdtiiiQL^ llbt 
Justices at the ne&t Quarter 8ewoti,ifbmpe order 
*on the treasurer ' of* the oocmtj^ ifbrvpaynesfr^s 
necessary. AtiA :%y 'a similar niodg oft pt i eikid ^ 
itig^ high Cwmt^hli^'ikT^ to ^be re^uiWfrted 
.V for 'esLthtordfnarjr e:icertioi«3 in eases of ^ribwlJLT; 

In Paroi^hU AIso in the execution of PAROottilli^aaiir* 

**^^^ v^ -msss, Comiables,^andall^ptas«erai6tm^a'lthe 

.M toiqj^itfuof . Constables, hwingfidelMereil^lMi^ 

^MlkfbS^ tie OTeraeeisoof ^er|>oprij9i|t.tbtir 

r^ective pafhihes, ai^fttaoai uWiiJEallA|UraidlfP 

the controul of the Justices in Se8iieit,i«fieiQib|g 

the liquidation of such accounts, \i^her9 i|(y 

dispute or difierence of opinion arises- upon 

them. And the Justices so assembled have 

moreover a power of lajingiJown any rules 

and regulations prospectively ^ respecting such 



^1 



♦ 41 Geo. 3, c 78. *• '^ "^ 



coMTW)i£n« fT 
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j^lowjnuces to <;ittlMab(e» genei^lllf ibr 
MMMdtK'siil^eet Ui( the apprObtttiioQ'iof the 
judge of assize*^ • »^ -/ ^i^ 

• AH ConflftUair duly appointed who ne|^lectFin«d for 
nHeiidingf at'the->setoi«fM^ H>r answering ^vheiijance* 
theiekaitvcs dre called over, are subject to he^i 
teAiit^(reaMttabl6)diserttioaoftbeoourli.^ * 
'MinoRloh maanei^fasCoiist»bie9 are njD^pom/^iatReinoTfti of 
ttiAjV-t1»» libeiaiitbQiitH |tiey»are to b^fw.^^"*'"*"^ 
lft0faM«^>' iSo thmt i/i^iSxsn tbe :^«)ise f to DeiuiD^e 
ate lii#iVi6gtiiteUeidttoougbtiiiiot to \m. dtutc 
^ra m^ Juurtiee -ffifi tirq^ t lH«t -aft ribe Quadrter 
Ste»flnflsi0na( lioaatcftt s^^fiptoial^ Besaiotiy^'Iiere 
idi»lh«|lkiBtit)i^i;fimftbft ^dialHot may .have an 
ommrtunilj oCgiving^theiA j)|mimoii8.:j;^^ 
riAMdiflMr'ainiilar r^aaqna the < Seeaions have 
ppwer to jr^mpve a// Cqfi8tablft}.fon, proper ^ 

Skpf^Ton^ ilJ yeai* in hi« 0fl^e,tw'IiS' 

fjft^lt^^flf In fSe^^pn mmf disdtarge kim antf 
fihrti^^ill^ l|f(B place.{i And- if the Court 
nimiN^'IW^^achf^e, a writ of mandumut will 

fiSa.^' '" I'M*. - . \, , - •'% ; :>,( ■/ 
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; v: ■ ■ ! ■■■ ■■■<.•■ .1. ..■■ ^|. ^i M i^ h '■ '• » t 

; ♦ 18,4eo;t}, c. 19. : ■ * 

/;,; JlWt. d^28. * . 

S 2H«wk.c. 10. 

' T| l3 & 14 Geo. 2, c. 12. . 
%2Ha^k,<^10, 
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Hnsppoint. The officc of ConsMUerfbcHng piteffmlif 
a mmtsterial 6ffice, he may appoiat a: 



on any occasion to do a m^r^^WMitli^fm^tflal} 
and this extends to all scvts <yf CoastAfate;* 
and m far* a«: reg^ds petty Gonstabtea 'p^Am 
are frequently women, or. -persons, incapabif 
from age and infirmity) they may -apfMMtt* 
deputies to do the wh^fie business! of Aeir 
office ; but then sUch deputy must Im aoeepMei 
and sworn by a proper authority-i'in whtdl 
case he must make all appearances fbr^ Im 
principal, and execute all 4he acta of hia oflh:* ; 
for by the 'acceptance and awearing^ol^tle 
deput3% the principal is dischai^^ fmwNI^ 
ponsibility.f '-^i'V 



•r 



Jiurors. The Jurors are of course necessary atienff 

^ ' ants upon the Sessions, for the trial of priitonera^ 

..J;. ■••The proceedings', oath, misbenaviour, 'aba 
' * ' ' 'punishiflent of Jurors, are subjcicts wlifcn ^offie 
more^proMtty/und^ in tni* iiSff 

ceecHing chapter'; but' 'tdeir ^'uaWcTOC 
Exemptions, ana tne process for tonVSB 
them, belong peculiarly to this, * ' 

Grand Jury. Jones anrdtstinguished also into Grandf, ipl 
Petit (or Petty) Juries. ; *" Grand Juries must 
consist of thirteen at least, bnt not of itaore tlian 
twenty three : of not less than thirte^n^ because 
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* 3 Burr. R. 1250^ ^ ^ ^ 

t 3E«p. R.5C. "^ 
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mimrMS^imiUk ht found by tiaelve mi liaBtf Kr^ | 
6ltt0tfiii0reth« ttf entj^tbree, Itof IhjererjBbfmM ".'. 
Iw^iMl ^qnal: <AivusioD of opinioBt^ . in which 
MMit lio bin could be foHnd.^ *i 
aUlp^mi'the MmmoUki ofany Sesisioaof tbeHowretarii- 
jRlnoe^lhcto ^oe^out a precept onder fhe handfl * 
■■iiimlM «ftwa Justices nf the cou«ly^ divisioDy 
tejuidioeded to the Sheriff,, upon which he i« 
to MUmti 44 or mw4 dut of the whole ^county, 
Jttvisiimv SiC^out of which the grand inquest 
am*-te*-''be takeru-if^- ^ - ' •.■ - 
-:iC)f 4be'<jiraiidJafoi?s returned, Uierefore, to 
Itei Ciaarter SeMietH* it is iiot an unusual pi^c-* 
Ikmi^ B&mt 15* er 16 naaiea^have beefa called, 
ta oonsider the ioquesf as* complete, and not 
l(K>hHiist upon tbe remainder, wfao may liappen 
to be pne^ent, servings 

hiA Petit Jviry can only coMist of 12,. and^^^^t ^urj. 
be preciscdy tb&tmmnbjdr, all of whom 

mlt,^Lgrm^ \n the ircrdict giVeai ; boi they are 
ttkem by ballot oat 6f tbe wbole number M^^ 
tome^ K|tich is Bswtty 4^, (subjeci tb cfaal- 
limje to bet fidticed hereafter) ' arhhough tlie ^ . ' 'c 
pwoep t comniDifly fgquires cm 
9v«rfl or precept toi try a pt 
hMi'illeadcNi, w 4mlj vemire ftoM^ twelre, and 
t^tnty^fiaUr arereiiiTned upon thatpaneKf 

^^ And^ to the end thajt sheriffs may bB'ihe ^^^^^Rttarninr 
informed of jfersons fit to he returned on. Juries^ ^**^* 

♦ 2 Burr. R. lesa 
t 2 Hale*s Hut. 268. 
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jrvRons. 



jPreeepii totbe Jiisticor at the Quarter SesMons iNXt «tler 

the mA Md ^ 

pettyeoDstapMtli June* thall issue forth their framnti mM^ 
bin to make jg|. {he handft and seals of two or more of Mkvl' 

and return ^ 

lisuof juf. to the high Gowtables, requiring them it itw 
forth their precepts to the ^tty coittt^>leay 
thereby directing and reqairiug them to nMl 
together with the bead eohstkbles, wUhio fcwr* 
teen days next after, at some usual plKe* «^heM 
the petty constables shall prepare andndk^ m 
true list, fair written,, and signed by thenit at 
the nrames and places of abode, of all peiwma 
within their respective constablewicksi,. >qttadi- 
fied to serve on Juries, with their titles and ad- 
ditions, between the ages mf twenty^-one gad 
seventy ; and any head eoustable failing lio. ia* 
sue forth his precepts as aforesaid shair fwfeit 
lOL and every petty constable failing to^ meet 
' the head constable, and failing to prepare and 
make a true list, shall forfeit 5/. and ev«r]r 
such pfifender {shall be prosecuted at the gta«- 
ral assizes, sessions of Qytr and Telrmitier, or 
general gaol deliv^rjF, or sessions of the peaoe.^ 
Petty eon- And the petty oonstable shall on Teqne^rid 

stables may • v- ./x» i_ i_ n i_ i .. 

inspect pa- ^^7 parish officer, who 3hal| Juure.in niie.oes» 

rish rates, tody any of the.rs[tes fQV the pQos> <xr lanfl "tax^ 

have liberty to intif^ect - sueh vales, and : td|e !tfM!f 

nameaof such persons quoiifieddweliiilgvrith- 

,. , iin their prtoincts; ./ . ^ ...v.i. 
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* 3 Sc4 Anney e. 18. * .; 
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JURORS* . Bl 

And shall yearly, twenty days at least before Lists to be 
Mfcfiaelmas, upon two Sundays, fix upon the Jh^reh 
dbof of the church) within their pVecincte a list^o^w- ; 

•'of ^11 «ucli persons intended to lie returned to ' ^ 
the Ouarter l^essions, and leave a duplicate of^ 
sucfi lisi with ttfe churchy-warden or overseer of 
the poor. 

'And if any person not qualified shall find And penwms 
liis name mentioned in such list, and the per-gtra^olm 
flob requ lifted to make such list shall refuse fo 
on^ him, the Justices atHbeir Quarter Session, 
oii mtisfaction from the oath of the party com* 
plsHding, "or other j^of, shall order his name 
tb lil^atruck out. ' 

'And'if any j^ei^DfilliiJffred to make up such Penalty 
IiBti'^iiliAll wilfully omit any su6h person ^hoscjlj;^^^ 

*inu£fe> ought to be inserted, or insert anywho^ames 
ought to be' omitted, or' shall take any reward^^"^"*^ '* 
fbr.mbitliiig or inserting any person, he shall 
'ibir every person so omitted or inserted, forfeit 
30t. ^on 'conviction before one Justice, ' on the 

^obnftiision of the offender, or proof by one 
wltfi^ bd oath \ one half to the informer, the 

*c>Uiir half tof ttte poor of the parish ; and if 
(fiefpen^lty sliflall notbe paid within five days, it . i 

sh&irbe levied by distress and sale of goods, by 

*Wiriiht from dne Justice. And the Justices be- 
fore" whom such person shall be convicted, 
shall certify the same to the neit Ouftrter Ses- 



;> ' ? . aijoii:, HhicU Sib%U 4irect the cltfk of the pebce- 

* '* , to inawt pr Wrike out Jbe name/ ■* . : • 

ligtJb*^tt^ VV'hkh l«t the Biiid ptitty constable* shall 

coQstabiin, yearly on pain; of 5/. return and give to' the 

Justices iu open court, upon the first day of th^ 

general UaarttrSes^iou to be holdeu in the week 

after Michaelmas.f 

*i - ; • Or t»j*ea4 <rf thi^, " it Dh^ be sufficient for 

■ I ^ .. theoi, aftQr they h^ye completed the lists for^ 

(hehr precini^t^, to subscribe the same in the 

poreseace of <me Justice^ wd at the same tiins^ 

to atte9l 4hf truth of such lists upon oath^ to 

tiM best of their knowledge and belief, andUiS' 

the chie/^ Hsts shall, being signed by the Justices, be ie^ 

co|||^|^ /]||^e)^jre^ by Hhtm toibe high oossit^btes, whojtfe 

^; ., >$^diiUver in aucb Usta to ^ Quarter Sesaiojla; 

. 'Qttoitixig: upon oaith the receipts of suchlislik 

flpom th^ petty constableo, and that no alteiu 

atioii hath been made since the receipt there^' 

of-"$ ' . , 

To be enter- .. The Jttitices shall then cause the lists te he 

6d in a book. 

6urly entefed in a b/H>k and kept among tte tm* 
ecMHls of the Se8sionB.§ 
I>up1icates And duplicates of the list^, so delivered and 

to be trans- 110.. ... 

nitted to the entered at the Sessions, t^f within ten dayaaftev^ 

Sheriff. 



*' 
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♦ 5 Geo. 2, c. 25. 
f 8&4 Anne/c. lit 
} 8Gfio.%, q. ». 

§ 7 & S Wm. 3, c. $ii 



tbdU be trariisKri tied farp the eldrk of tbc^ peaee to 

the sheriff.* . 

Coostaibk fttling' toimake relara shall for- ^^'^^l"^!^ ' 

£^ f^^ to- the King^ to^ be teeavewd! b^ bi^tt, make return. 

iMaty or informakioii^^t 

. And if: asny petsoQ not qOaAtfia) shall b^ tfef- 

Mtfae^f'the Jcrslices rn Sexsoon mafy,- on fepelsfg 

luttisfied by tlM oath of the paftjr^oi^rhis mutie 

-to* bfi tftriick Qwt^ or omitted to* be enteifed i^ file 

book 4 
,, V Ali'Jufots (otherdRm stvaof era- ufnOii trials Quaiifiea- 

j^nme^eiMem Hngmt/ta be ne^ftitiedior friaTik rors by es-" 

•f JMNie^jjoiiied bcfercr Jasdfctstof aMizc ctrfitiiA^^^* 

prius, oyer add termiatrv gmt dfiftvery , ir 

< 8M>i ' < fy S»mm, in any covmtf of EiM^kNid, 

A*&lia3reiiditEtiai tine ecimil^ Si/. I17 ttM }i«arof 

iroehold or cnpyhotd^ or" sMicieiiit demesoe^ c^ 

in rents, in fee-simple, fee^tsftll, or jR)y fife^; 

afidi ifls jGTeny^ comtj^ of Wajkes,. eirevy fl^ml^ Jwor ' 

dbalV iMtfve Gi^* bgr Ibe year aft^fairetoaml; mid if 

«igr of aksser estale> be rcfeuiDod h^ me^ be 

diaehoi^ed^wpoa' cboHenge or cm bi» o>«r0 

- .f^ A«4 JMmoiAarBiarriHig^ ai» estate in podse^ioit 
ht Ibndb in tbmv o'MPvigh^:,: csf 29// a^ yeap afto^ 
tiMftinecvQil; rBMir, bcng'lkatti bf fetiae fcrr 590 
1 ears or morej, or. for 99 years, or any othejg 
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* 3 Geo. 2, c, 25. r. 
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t 7&8 Wm. 3, c.q2. . : 
X 3 Geo, 2, c. 25. l , , 
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t^^ JTUROUS. 

Xermj detertDinable on one or mprf^ livff«) shall 
be liable to serve on juries/'* 

In Yftk- , " But no pcjrson having such esti^te as will 
qualify him to serve on Juries, of the yearly va- 
lue of 150/. or more, shall be returned to serve 
Aipon any Jury upon any Session of the Peace 
fpMuiy.part of the county of York, upon pain 
.of .20/« to be recovered for the use of the in- 
foroier in, any court of record at M^estminstet 
by action .']' 

And if any such peirson shall serve as a Ju- 
' .^ . ror at any pf the said Sessions, he shall not be 
thereby exempted from serving at the assizes 
for the county of York." J 

Jurors not appearing according to their smn* 
mpns, are punishable by loss of issues, vFbicli 
usuallj^ make up part of the estreats of the 
seyeral Sessions.§ 

Exemptiont. jt jis. scarcely necessary to examine with par- 
ticular minuteness^ what persons among the 
Tiighei* orders of society may cl^im an exen^p* 
tioutfrpm serving on Grand Juries at the Ses- 
sions, as it is not the practice to summon any 
such, as ^re on the Sheriff's list to be sum- 
mone^ for the assizes; but it is understood to 
bie a general rule, that members of either House 
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* 3 Geo. 2i c. 25. 
t 1 Anne, mL 2, cj-l3. 
^ 10 Anne, c. 14. 
S Cro. Cir. Com. 34. 
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BUI TORS. '9b 

I 

ef Parliament, barristers, attornies, inedical 
persons actually practising their profession^ 
and clergymen of the establishment, shall be . 
eij^empt from serving.* Dissenting teachers, *^ - 
having qoalified under the toleration acts;^ 
quaker^;:]: Roman catholic ministers;^ and . 
Tisitora of work-houses||. are' . severally ex- 
empt by statute; and? the following descrip- 
tions of official perjtons claim a similar pres^ 
^ cfiptive privilege*- — coroners, verdurers, ' for- 
esters, officers of the army and navy, and 
persons in trust under government, whose 
duties require personal attendance.^ 



•—*■ 



Suitors of the Court, is an appellation Suiton, who 
which in its restricted sebse, may be suppos- ^^ .<: 
ed to signiiFy only those who hate some vol* 
untai'y suit to prefer \ — ^but in its colloquial, 
as well as legal, application, it is descriptive 
of ali persons who have any duty to perform; 
^tanyneeesiurjf business to execute, voluntary; 
er official, before the Court. ■' 

Under this larger description are compre- 
hended all proseciitor^^ whether voluntary,' ot 
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* Lamb, 306. 

t 1 Win. c. 18.— la Geo. 3, c. 44,-r^2 Geo. 3, c. 156; 

J 7 & 8 Wm. c. 34. 

§ 31 Geo. 3, c. 32.-43 Geo. 3. c. 30, 

n 22 Geo. 3, c. 83. 

% 3 Bac. Ab.. 261. 
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IM^ . fiSJITOftS, 

'boundtiy recogviizanoe ( ag also all tiM^se b<Hiii4 
Xo answer, and Aose to grre ertdeoce. 
Suits, how II^ ict s^id generally) that a^^ offencu shall be 
prosecutedt progeettted at ^e Sessioos by {iresentmait, 
Information, or indictment.'* But if jmvdieii 
4ion be given to the Sessiong^ to hear and d$^ 
ietmine^ an(i it be not said *^ by information;'^ 
ft ithall be understood that the prosecutioii is 
4o ib^ Iry indictoseni, and not inf49rmati>Mt.f 
And for ail crimes within the cognizance 6f the 
iSessigns of the Peace, the Justices. may ^rant 
iiiieir 'warrant against offenders, and eitber>co4}i# 
mit them, or bind them orer to appe^fy^ ^ the 
case may require. J The latter is Ho?Tie by rcr 
cognizance, in some such form as.the fpllow- 

Rccdgni- ; '^ ** Von Ai B* ackpowleclge to owe to ou» 
aanpe. «( sovereign Loivi the King the sum.of 40/, ^ aad 
*^ yop C.H. and E.f . (the pledges) each of you 
^ aeknowlege yourselires to owe to our aove* 
.^ veign LordlJie King, the sum of*-^*-rto be levi- 
ed upon your several goods and chattels, lands 
and tenements, by way of recognizance to fai« 
^* Af ajesty^s use, upon condition, thatt if you 
^ A^ B. shall be,^and appear, at the pes:t Sessiof! 
^^ of the Peace, &c. [or as the condition is} 

■■■aiwy^— " ■ fc»» j r' . " ^ > » J * I > I >p ■ m ■ <* ■ m f ^ i ^ ' t ■ > ■ ■■!■ > ■ b^ ■ i m ■ ^ ■ — 

■ «• - , I . . 

I • 

* Com. Dig. Tit. Justice 

t Dalt. c. 191.— 4 Term R. 116, 

X Hale's Hist. 579. \ 
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*• thea this recognitttnce to ht TOid, .W *hfe 

" retoain » fuH force/' 
To which reco^ieanoe th« Justice i« to sub*- Recogni- 

wifibehit aanfie ; but the )>erfions boiitid n^^to be attest- 
Mt;4let their nameB to it, for it is witnei^s^^^- 
only by th^ record, and mot by thfe party's 
toi.* ■ • . . ' ^ • ' ■ • ' ' i 

And a reco^iKatice tak^n by a JtiBtic^ bfYi^MM*^ 
Fisaee m a matter of rtsdoro, ao §0011 ibi it ; . 1 

i»tabeft, add aeknowIedgiNii although it bfe 
fKit-Minide up,: but Oftly' ietfferMi in hfa 

^' And every Justice that shall lake atoy reiTo be certi- 
cdpiizance for the keeping 6f th* peace, shaM ne^t «es. 
certify the sahie to the >iext Sesnion, that t(rtw»n- 
party bound may be called ; and if he mak^ 
default, : the same default ahali be vecord^, 
Bndthe recognizance, with the record 6T th* 
^itiilt^ be Bent and certified into the Chancefyj 
Kmg's Ben^hj or Exchequer. **% 

Tise.oondiiiBn which ia exprefised it! the re% 
cogaizantte (to prefer an indicttnent, 6r to 
pleiij to ail indictment,) made^ appNe&ble t* ' 
d^peiaoiMiredpectiTely who at^ to be bOdlMf, 
being the principal vari fiction in the f&rfmtM 
applied to the different parties^ viz. the prose-" 

cutor, and the oflender, the above. precedent 

. -J ■ •» 

.. ' » 

** II I .1 I ' ■ I ■ ■ i*t iVl Mil till iMI><MAN^^H>»#dH»>^MdbMifc^ii#l>iAiidh>***li*»**^ 

I 

■ ■ • : . /i , , ■ • • 

* 4 Brack Com. 341. 
. • • t Da!t.''I68. . . ,, 

J3Hcn.7,c.t.- . 



^uutatis muiandis^:\% tbat by which tliey arts 

both brought before the Court, only that the 

. ,r ^ i recognizance of the prosecutor is mualiy (tho* 

90t necessarih) without pledges, andtiiat the 

. recognizance for bail in felony, must be l^ken 

before twp Ju$ticeisi.* • 

moi an of- It {g not necessary, however, nor is it ii8ual« 

Wdiigiit by and ii) nape offence^ would be positively ilre^ 
forelh^ ^ffular (ap $x. gr. in peijury, although under tbfc 
sion pre- stat,}']' to briug the party charged before H;he 
Scteieflt"" :S{pssiftp iipder ^ Justice'^ wajrrant, previSui 
to a bill of indictment having been found. Tfct 
djistinctipm]ftually Iwd down is this:-~for'an*- 
felonies,, and. inisdem^anors which subject the 
cinder to corporal punishment, and aictuul 
brfsaches of the pefice (which last comprehesif: 
iive term iqcludes every case in which smrh 
.extreme caution can be necessary) it is usual 
for the Justice^ to issue warrants in order to 
secure the appearance of the persons accused, 
before the Session ; but for all other ofienbes, 
to prefer ^n indictment before the grand 
jury^ and if the biU be found by them 10 
make it the fouG|d4tiO|i of all ulterior procfeed^ 
ings.;^ 



f I 
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* 1 & 2 Ph. and Mar. c. 13, 

f It is laid down, indrc^d, by Dahon, that a Justire may 
bind oyer ff.party acru^ed of perjury to the sessions for triat, 
knt such a proceeding is contrsiry fo all practice. -r-Palt. c. 70« 

^ In which case a prnrrss, denominated a fj^AcA-fvorroiMU* 
knues, f«^ wbiob «ee tbe Bcxtebaptej* 



Slaving censldered then hcnv prcBecutors ^nd'^'^'"^^***^' 
offi&ndersijre brought before the court, it only 
remat&s to- notice tbe processes by which wit- 
uetWB' are compelled to attend. 

Wjbuen ^tny oiifeader is brought before a Jus^ 
tiise by. warrant, or otherwise, beside the in- 
formant, and any witnesses ivbo may happen 
tQ be ¥ohintarity present, (and whom it has al^ 
^^A^ been seen it is the duty pf the examining 
Hw^^ U> bind by r^cognizanoe to aippear at 
thfr^SeMion) there fi^ay bi^.Qther^ known to him, 
Tfhme l^itiipony m^y be mece^^iy, or^at least 
Wc^pliPP tbe occasioM.* .TbejRe tbe Justice ' 
m^yimfi^ his warrflnt to briyig i>^/bre kUn, to lie 
examined to^ching the matter in question iu 
tife A>llawing forin ."j: but it is vnore common/ 
IIa the firf( instance,^; especially iCrtbi^^ be rer 
spectable persons, tp uiake it oiijy a summpnsv 

to wit \ '^ ^ '^^ Constable of r— 

^* Tyi^^eas o»tb h^tb bejen. madip before me, Warrantftr. 
'VtV^, Df £)squire, pneof his Majesty's Justices 
" of t})e,P:^jace ifi and for th^ said county, by 
•* I!f Q. of j^i »^ ■ ; ■ - it. ^ , th9* tbe said P. Q, was 
'• brtdy rpbl>e4 at rvr^. — r~i and that he hath 
" gpo4 cjftu^e to believe that X. X. of — r— i=- — r 
.*'wa mf^terial ^ifnes^ to proyeby whom tbQ 
"said robbery was committed: These, are 
-^ ttierefore to require you to cause the said 



* See Practical Expofi. }^i/#; nAvntlrtov. tlGNt-f. IM. 
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(90 .8ULT.0RS. 

'<* X, X. forthwith umome before me, to give 
\^ 8uch informatioa and evidence as heknowetli 
^^ concerning the said offence, that such further 
'' proceedings maybe had therein Mtatlielattr 
'^ doth appertain. Given under- m} huud and 

" «eal at — p-- in the said coun tf^ tbfc 

<t ,. f ., ■ ■ day of '■ ■■/* 

if his evidence foe found by the JosHoe JMbe 
material , he must tj^en be bou nd by reco^i twte | 
to attend :at the Session of the Peace, afid-^^ ! 
it to the Court and Juries there, in soifirthtej 
like the following form, varied according t6 
the circumstances of the oflfence ; and- if h« 
refuse to enter* into such recogtiikance, vine 
Jusitice may commit him to gaol;* whfcrcini 
i( he obstinately continue till the scssioii, *fi^ 
' may be brought «p to the court by Writ <>f 
hahtas ^orpvAod tesiijicandum .^ 

Lord Preston, being committed by the Court 
of Quarter Session for refusing to be worn 
•^ to give evidence to the Grand Jury, on nn ip- 

dictmentof high treason, he vpfts brought by 
haheai corpus into the court of King*^ B^piifh ; ' 
4ind Holt, Ch. J. said. It was a great contenip^i 
and that had he been there, he vrould MTe 
fined him, and comtnitted him till be piii4 
.the fine ; btit being otherwise, he wes btlili 
. cd.$- •■- 

* 1 Hale's H. 586, 

t 31 Car. ?. c. 2.-44 Geo. 3, c. 102. 
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Ike Form of a Ret^mzance to appear and 

give Evidence in a Case of Felony, 

f p ■■■■ !■ *■■ \ . *' Be it remembered, thtit on 

-to.wit. $ the ■■ day of ■ ■ ■ > ■ in 

>*ibe ' MiLP i. year of the reign of our «ove- 

^^mjpaLiQni George tlie Third by the grace 

^' of God of the United Kingdom of Great 

^^ Mtain and Ireland, King, defender of the 

^-4a«thf loc^ A. W, of -, in the said oounfy 

^* irfr-!*^^ tanner, personally came beforeme, J. 
^ P. Esq. one of tlie JiisticeB of our said f x^ttt 
^^ tbe King, assigned to keep the peace in and 
^ibrtheMid county, and acknoviledged him* 
: ^aetf |0 owe to our said Lord the King the sum 
^ cf iW. of good and lawful money of Great 
^\ Britain, to be made and levied of his goods 
" and chattels, lands and tenements, to the use 
^^ of our said Lxird the King, his heirs and sue- 
" cesiorS) if he, the said A. W. shall jfail in 
^' the condition underwritten [or indorsed if it 
" is so.] 

*^ Acknowledged before rae, — ^J. P/* 
*^ The condition of the above [or within] 
written jnecognizance is such, that if the aborre 
jbouad A. W. do and shall personally appear 
l^ef^pre ]tha Justices of our sovereign Lord th^ 
Kaofff assigned to keep the peace ivithin the said 
cou0ty« wd also to hear and determine divers 
felonies^, trestpasses and misdemeanors, in ihit 
aaid county committed, at the next general 
Quarter Sjs^on of the Peace [or befoie his 
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in SUITORS. 

Majesty'^ Justices of Gaol Delivery, at thi^ 
next general Gaol Delivery to be holden at 

. !— in and for the said county,] and 

do, and shall then, giv€ such evidence as be 
' knoweth upon a bill of indictment ta be Ex- 
hibited by A. I. of — ■ , to the grand jury, 

against O. O. late of , in thfe 'said 

county, labourer, for the feloniously talking 
and carrying away the property of ■ 



^'^*' 



and in case the said bill of indictment befictnnd 
tirtrne bill ; then if the said A. W. do and shall 
tlien and there give evidence to the jmtirfi 
that shall pass on tlie trial of the said O. O. 
mpon the said I>ill of indictment, and ncJt de* 
f>art thence without teave of the court { then 
the above [or withiri] written recogniisance< to 
be void, otherwise of full force," ■ 

If the party, entering into the recognizance, 
neglect to appear according to the condition, 
it ,wiU become forfeited, and b^ estreated il^to 
the Exchequer/' 
(tubpana. The process to bring such witnesjge^ ^s hare 
jnot been boilnd by recognizance tq appear, 
whether on the part of the prosecutiop, or ft* 
the prisoner, is by subpama; which (whatever ' 
niiay have been the law formerly)* is now Jo • 
be obtained in all' cases whatsoever,"!? and iA 
the follow itig form, with such variations only 
as 'the particular instance may require. 



» ■ ■' 
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The Form of a Subposna to give Evidence at the 

Quarter Sessions. 
•* Geoi^e the Thifd, by tbe grace of God, 
'^ of the united kingdom of Great Britain and 
'^Ireland, king, defender of the faith, to A. B. 
".C. D. E. F. and G. H. (not putting more 
^Mhan four in one subpcena], greeting:, we 
^* command you, that all and singular business 
*^ aad excuses being laid aside, you, and' every 
f* one of you, be, and personally appear ia your 
f^ onn proper persons, before oUr Justices* as- 
'^ligDed to keep the peace,' in and for our 

county of — ^. , and also to hear and deter- 

mite dirers felonies,' trespasses, and other 

*^ miadein^ahorB, in the said county, committed, 

*^lat the General Quarter Session of the Peace, 

" to be holden at '■ in and for the saic) 

■' county^ on Wednesday the -^ — ^ day of 
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"atthehourof in the forenoon of the 

** same day to testify the truth, and ^ive evidence 
^ before the grand inquest touching a bill of 

^indictment to be preferred against — in 

^ a case of trespass and assaqlt/' 

Or, if it be to give evidence for the proserti- 
«an,Bay, 

I •" On ojur behalf against in a ca»e of 

^ treipmss and assault/' 
' If for the defendant, say, 

" Between us-and — in a case of trespass 

"aiid assault." • 

Orif»the king isTOt a party, say, - ^ 



' ^Inaicartauiappeal iiQvdepeiMlvng'ti^ 
*' the church-wflMrdetts and arerseers of tbe 
^ pooir of the fKuriafa of A, appellantsr, «bi the 
^ chureh-nafdras aad cnrerseem •< |tb^ - poof 
^* afthe paurisli of B^ rtsponckilts^ teuchfB^ eftid 
^^ coiiceimiiifp^ liie resQoval oi C« D. fnom tlib 
^^ said pairiah of &. to the saod pariab cf A/' 

And then proceedy — 

'^Atad thse ycMt^ oraaijr of.jiofB^ ai^ hf'M 
^ means to cMnH, undnrtfe peniltijr xrpmteaA 
**^of you 4f yiOi. Witnefls » " ■ ■■ m h * , at 

41 aforesaid, thcp " ■ ■ ; ■ dhy ofl'- ^^v ' ■ • , 

*^ ittfthfe ■ ■' " ■ yeagoCour Fe*gB>, ;■^>^ 

• '^ ¥. Z^ dart of ti» iKaaofc.''' ; 

TIki fKibpMBim idi^iaade o«t by^t^ 
tike Pc we, and eaieb of the witnew^ artisilx 
peneMllgr sdr^iedv ekbep with aebpy^ mttidlii 
iMMv: most usttal, ov with a notke ijiithc ftttsi^ 
idi^ ferin: '. . ■■ ' ^ '^ *" ' 

•: ^'^ To'Mr. A. Bl ■--. ^:.--j. 

«^ By v»tae of h» Maytelly'a wntof siih[p«fo^ 
M to. you directed, aaid hier^^n itfa abcWnii uoM ] 
/^ you; you are pejomiiMy ta; fafe and' afpcaf 
"hcfore-his Majesty'BthistiGea,"' &c. [punwttDg 
the form of the subpoena, as far as iberwmi^ 

* m m €(^e •f ' ;} '^ alftd this yom are: ilo*to ! 

'' omit, under the penally ofMOI. Bated tki^ 

'' ^day of '--*, ifl; the ■ ^ ■ ytorJof 

V^ the rea'gaa * ' » > ^ &ar" ' • * 

The last sHbject of enquiry under tibis djrr''' 
sion is, what pnvite^e^ of iap[Emiail&ea tEte pK^^ 



jctstfob 1^ tht Court conftn^iypon Suitors of ' ' ' 
kvery (kdcpiptiot),' sis Mxiiiaory to tke adranee- 
MbtWfmbKc justice. " 

And it is universally laid docwn. that all per- All persons 
mismayfreely attend at the Se6siom,'fortli^ ••^-havclSwi. 
NnH^teent of public justice, an4 for tbe'serrkeness. 
^JTtht King ; and to Aiis end, thej^ave, as it n^ere, 
united tbitber by ia^c^rtiiift freedom ^ 'M<^ess, 
nd by protection from covuMon^arveist in >ivil 
i^^ns^ a 'tilings that is* incideM ; t^ eveiy ieouFt 
if record^ and wilbontiifMcli; justice woiikt 
i4 greiaity hindered'; so that if a 'uMin eoiaae 
Mlwatttrily to «be' Sessions, eitiiey tsi prdbr a 
iill^iiddiotnient, or to f i'f^informationa^iBst 
aMthetfj'-or to 'tei^r- » ftno upon an iaidicU 
tfent'tM^liingi faiMseli^ €v* cMse ^cMnfielkd to 
Hito^appeArdnce :f€»r s^vmg hi^ tetogmjamot^ 
Mid t>e arli^^iMed u» kia eomiil^ tbi^K^r, ordu^rii^f 
K&'tartying tbere^ or %m bit^ return, it aeemibithat 

Wshatt be discharged tbeveof by tbe privilege 
of the CoiirC of Session, ther same as^ i»1ihe^ 
Clwrls of We^toinslei'.* 

Bitt to. MTe ^s prrrile^ the paiFtr^ miast 
«ppesir » peinson , that the court majr examinis^ 
hha^ aiiji bO' satisfied upon his oatb», tbalhe 
Was either prosecuting, or de#K»din|p,' sMaio aitirt' 
pehfkng in thafr court, when be \vaa arreatedv^ 



♦ Lamb. 442.— 2 Str. 987. t ibid; 
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Privilege of MoreoVer, upon the principle of ftirtke]ri0^ 
terpreted jxistlce, and even holding out invita^tioii to ali 
iibtnily. persons to attend tiie Courts, great iatittide hm 
. ) : -^f been allowed in ctfnstruiu^ the extent to which 
this privilege of their person shall be carried^ 
. Thus, a man shall not be required^wfaen-goin^ 
to a Session, to proceed in the direct -road, 
and the protection is not forfeited byl^e al« 
legation, that he went out of the way, be<iia|i8e 
it may be> the party went- to buy a horse^ vic" 
tuals, or other necessaries for his jouraey • Kei- 
ther is the law so strict in p6int of tiiAje, as to 
require a person to set out imqiediat^ after 
the trial is over'; for where a womm bad t 
trial at Whinchester assizes/ which wa^ bver 
af four id the i^ternoon, and she staid ^tbere 
till after dinner on Saturday ; and io the ^itli- 
iBg at seven, was arrested goiog home-to Pofto*' 
mouth, which is twenty miles, the Court bdjl 
that she ought to be discharged,, her protection 
not berng expired, and a little deviationyorI<^* 
tering on the way, would not cancel it.* ' ii 

And indeed of late years, in^U cases wjier^* 
this privilege of person in attending ju(dieial 
proceedings^. of all kinds has come ia-;qaes- 
tion, the decisions have been uniformly favor -^ 
able to its extension .t 
But it seems that if a man.be arrestied by 



• 2 Str. 9S7. 

t 3 East R. 89.«-»8 Term R. ^34. 
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process out of the Courts at Westmipster^ tbe 
«. jSesBioo^ tia?e no power to discbaxge him, ^^f 
}«§» he be so arrested in the face of the Courti* 
whicb itoq14 be a contempt, and pupisbable 
; tciordingly. • 
. INeitber shall a nap who attends the Court 
without any aq^icient cause, tq do a mere vol- 
UAtasy act there, be privileged in going and 
retiiraiiig ; as if a defendant go to the Court 
to confess an iiKtictment^ far there is no occa* 
siott, a^d no process which should compel bin) 
to attend.t 



»w«"^ 



Pl.BAD£R3.-^£very man has a natural right Person 
to ^fieoid himself, or plead his own eause,whicb ^ J^ cause,' 
no municipal regulation can deprive him of, 
wjftfaottt Bianifest injustice. Hhether it may 
he more prudent for each individual to ex* 
ercise tb^t right, or to entrust his protection 
to other hanc^s, he, and he alone, ought to have 
the privilege of determining.:!: t^ut where the 
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*«ihiwk.c. 1. tSalk. 544, 

^X lit Im been a cemmoQ obfiervatbn in the CAurts, tliat 

*.* tko Mail vIpQ- adTocaMs bis ewu cause, h«« a fool fior bis 

*^ c)i^V' Tb^ro is muph levity, bat some t^-uth, ia the ot^p 

8«r?iitioii, and especially when applied to such persons as are in 

^neral the Suitors of the Court of Quarter Session ; because 

"both tgnoHiiice and prejudice commonly unite to prev*:nt th(H» 

few <iacoveria(Bf tbe strong points of thrir cast*, and of entVrr* 

uig them with elfect ; while a panioitaUe arr^vhmtij.t i. :i;e 

display of irritating^ circunistauces, irreitvd^it lo tht- »iiof'»i 

Bubject of disca^sion, iiistract the attention, and wtu:/ \\i*. 

paiienoi of their auditors. 
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FLEADBRS. 



' Suitors of Courts seek fdr assistants to advocate 
their interests, all Courts have clai^led, and 
apparently vrith reason on their side, the rig^ht 

AdTocat€8. t)f making regulations, on- th* condition of 
complying with which, such advocates shottid 
be admitted to plead. In the Courts of 'Quar- 
ter Session, tliis privilege has been con- 
fined, and very properly, to gentlemen of the 
legal profession; barristers, and attornies. 
Where the former can be obtained,-it has been 
usual *f as the phrase goes,'' to 't sileiice" the 
latter ; or in other, and more respectful words, 
to prefer and encourage the superior order. 

This preference may have l>een originally^ 
wrong in Its principle, but it is uf j question ^« 
ably right in its practical effects ; not that i ^ 
is to be reasonably presumed more actual know^ - 
lege can be exhibited by a young barrister, s^-t 
the commencement of his professional caree:^", 
than by an experienced attorney; but beeau&^e 
the latter is, perhaps, reluctantly obliged, acm.d 
frequently unconsciously seduced, to mix, wi^h 
his professional services, no inconsiderate le 
'degree of local prejudice, and jealous irritab^i- 
lity ; from which the stranger bari*ister m aj 
reasonably be expected to be exempt, Viewiipg 
the exercise of this duty, however, ascOnfilied 
to these two descriptions of persons, we have 
only to see what official engagements operate 
as a prohibition upon individuals, 

Bajrristers. Of Barristers it is sufficieat to observe, tb^rt 






PLE4DERB. 

they are defined to be ^^ Counsellors learned in 
the Law/' admitted to plead '' at the bar^ and 
there to take upon them the protection and de» 
feoce of clients/'* Serjeants and King's coun- 
sd, do not usually plead at Sessions, it being 
considered infra dignitatem^ but among Barns* 
ten below these degrees, called uiier or ousief 
Barristars, or Barristers without the bar, there 
JKems to be no exception either of law or cour« 
tejr, so they be not constituent part» of the 
€oart, as Justicfs^ on the Bench, or Cleii^ of the 
Peace, 

Respecting Attornies, there are many restrict Attmiiesi 
tioDs, both general and particular. ** No person 
duill act as solicitor, attorney, or agent, or sue 
out any process at any General, or Quarter^ 
Sea^H of the Peace, without being admitted 
wd inrolled according to law, oh pain to for- 
feit 50/«.to him who ^diall sue within twelve 
i^th^ with treble co6t9 ; and if any attorney 
^^ ipUcitor.sball permit any person not admitted 
^ inroUedvto make use of his name in such 
Sea^K)!^ he shall forfeit dOA in like manner. '^ 
y A^d oo Clerkof the. Peace or his deputy^ Or 
Vy nndet; sheriff or his deputy, shall act as a 
T^^Upr, attorney; or agent, at any General, oi^ 
Qpiau^f;, Se^ion of the Peace of \he county or 
P!^)Wh^r? be ahftlL execute bis> saidoffice, on 
PainotSO/. as aforesaid. "t 
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* 1 Black. Com. 23.— Wood's Ins. 448. 
t22G«o.2,c.46. "' ' " 
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f Tbeie proUMlmM, bowetcr^ only extend M 
pcnoim wbo having tome pretausimis to aet ai 
atfonrics, have either omitltd to entitle theni'* 
adve» fo aucjl firivilege, by d neglect of tkir 
fitfiMns foroM prescribed by law, adoriiiiifi 
a«id inrolfaMHt ; cir wbobave beootne diaqnidifi^ 
od from: acting in the capacity of attoiniea, from 
bantig been inTealed with SMUe oflice wkielt 
the law declares to be incmnpaliUe^ On the 
tmttef point the atatnte vefemd to iasoffidendy 
qHBcific; for the/oraur ground of disqnaltfca<^ 
tion, it is necessary to resort to the other statntei 
OBlb#;Siii)|ect in a. general wify, and in the 
ovder. in which tbey werepassed* The vefy 
inrly ones, * however, being considered aa obiO^ 
late, or irreletant, it is sufficient to nodce the 
eScetof the more modem ones in the foliawtng 
order* 
TfMlbi^ , ^' No recusant convict shall practice as $n 
at0mey in any ^;ourt, on paan of l^OO/. ; bilf 
|o bim that shall sue, and balf to ttie Iting^^ 
, If an atlora^ be convicted of having dda)^ 
bis client's suit, or bf having demanded mmt 
ifmn fees and diabarstttntSybeatdeallei^gliiable 
to pagr tomkk and treble damages to big t^ent^ 
be ii declared to be ^' disabled firotn aetitig/'t 
*' No person convicted nf fwgery^ f^rjttt^r-, 4Nf 
, •omasMi hwrettjs tau practice aamn iM^Wty 
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* 3 Ji 1, e. 6. 
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or salieitor, but shaU be tuanqiottod: fu MTen 
ydare**** • ■ • ■ . ■ m 

'^ No person jiMtU actj»att att0niey or«oM« 
dton.ifiikss Ims sliait ha^e bee«. bound Ibriive 
yearn, ai»d served the aame.t A^nd Ibe wboM 
ierviee nMisA hare been with tbe sameaitteinM^i 
or by bift aiNrignfiieat,|: except in ease of de«Hi$ 
trbeii*MUBb clerk may be turaed outer 4 And 
he TmM be adimtlad, mrora, aad inMltod be^ 
fMrebeeMiaotaaan attorney^ vnder a peaally 
e^'fiO/. "and beingr 4iisal^kd1i^ufa.dtev, Sul 
^oAers ttayb« admitted on ^ftidr aflh^natioA.'^ 

Admission, aad inrallmeKt, presopi^iNMigui 
compliance with all the conditions enacted by 
statute, such a| the payment of stamp duties, 
&c. it is unnecessary to notice those which 
are imposed on articles of clerkship, or any 
others which may be necessary in the process 
of qualifying to act as attornies, merely as du- 
ties f; but it must be observed that erery aU 
torney, to entitle himself to practice in that 
capacity, must '^annually take out a certificate Certificate 
from the commissioners of stamps, under a*""**^* 
penalty of 60/. «nd being disabled to prac^ 
th€:^*% Any attorney, therefore, who may 

-f : ; 

1 12iQfO) U c. 29. 
t2(f«o.2,c.2d^ . 
$ 7 Term R. 456. 

S 2 Geo, 2. c. 23. || 22 Geo. 2, c. 46. 
f 37 Geo. 3^ c. 90.-^39 aiid 40, do* c 72i--Hmd 48, do. e. 
140, 




Mt PLEADERS. 

hare omitted to take out such certified te^ 
has forfeited his right to act in that capacity 
ill the Court of Quarter Session. 
HaTinfb^. It it almost unnecessary, in the Last place, 
tbt jroUt. to observe, that any attorney who h«B beeu 
9truek off the roll» of the Courts above, aa 
sometimes occurs, for dishonorable practices^ 
^though uot especially provided agftin^t by 
any positive law, is no longer an attorney or 
aiuch supierior Courts, and cannot, therefoiiie, be- 
permitted to practise in the inferior iwes, 
«nd, of course, is ndt admissible in tha^ o 
th9 Quarter Session of the Peace, 
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CHAP. in. 

THE PROCEEDIXGS BEFORE THE SESSIONS* 

Herein of the Matters over which the Courts 
of Quarter Session have a legale or a cus^' 
tomary^ Jurisdiction; and the order of ^ pro- 
ceeding' therein respectively. — The Duties of 
the Chairman^ and other Parties. — An Ah^ 
stract of the Laws, and an Epitome of the 
Sitbjects^ which may be ' controverted or dit' 
cussed, before them. 

SECT. I. 

By virtue of their commission, it is per- Authority of 
fectly clear that Justices of the Peace may 
execute all statutes made for ^he keeping of 
the Peace, as. well those made before the 
institution of their office, as since.* 

But. they have also, by several particular 
statutes, authority given them over offences, 
created, described, prohibited, or punished, 
by those statutes respectively, which are not 
described in their commission. 

The Justices of the Peace, are not, em-. Justices of 

the Ptfftcci 

phatically^ Justices of oyer and terminer^ foi'noi de«ig- 

■ » ■ ■ !■■ I . I » . , , !■ I I ■ > 1*1 ■ I II— — it— — — — ■ 

• 2Ha«k. C.& 



104 TAKINO eAtHg. 

Dated byjas- there is a distinct commission of that descrip- 

ticesot Oyer i ^ 

and Termi- tion ; therefore statutes which limit an offence 
**''• ^ to be tried before such Ju3tices, do not com- 
prehend Justices of the Peace J'^ On this 
ground, although before Judges of Assize 
popular actions, and indictments for misde- 
meanors, maj/ be presented and tried at the 
satne session, they cannot be before Justices 
of the Peace, but by consent ; altliough felo- 
nies may be.f 
Ftloniei. i^ ^ general terms, then, as bi'evity re- 
commends ; but as cpmprehensive, at the same 
time, as precision seems to require ; the author 
rity of Justices extends hot to hear and deter^ 
mine, treasons or pramunire, although they 
may apprehend and examine the offenders^ 
as they may do in every case of felony urhat^ 
ever (of which these are but particular instances) 
4ind ^commit them for trial ;^ nor forgery^ nor 
perjury at common law, hut to the same ear- 
te7it.'§ 

Murder and Although the commission doth not men- 
ler. I * tion murders and manslaughters by exjMress 
iiame, but only felonies generally, yet by 
*uch general word they Tiave power to hear 
iKnd determine, murder and manslayghter, and 
also niay ta'ke an indictment of se defenden- 

'•■ -"^ ■'•- -. ..." .. / - • 

j « «ah't P. 0. 105. ^ t 2 Bile's Hist. 48. 

X 2«awk.x.^. ^ Ibid. 
X 2 Hale's Hisii 4S» 



Bttt though ^iMftkjefl *f F«ce, fey forcfe- t^f * 
tfadr iCoiiiiDi88ioii,way have <tiit!ioFity %o hear mtnA 
detettiii^e felonies, yet it has been ^newtHy 
thoaght advisable for them topit>ceed nro far- 
ther than as above, in relation to murder or 
manslaeghter, or any other oflTentes ^m 
which the benefit of the clergy is taken, and , 
only w smaller matters, as petf^ iarceny^ and 
snch, to bi»d over to tlie Session* j but this 
is b*it in pofnt of discretion and' convemence, 
no* bec^mse they have not jurisdiction of the 
crimes.* 

By tlUfe Stat, of £dw« ft, c 1^ and 'also by Trespaascf* 
the express words of their commissiion, 5qs- 
tices of the Peace may hear and determine all, 
tttd ^n fHattnc^ df, Ifespfosses. 

TIAl is a Wdfd ^ Ttt^ genera! extent, and 
m )a ]ai^lieni!te tiot only comprdiends all in^ 
ferror offences, wliich a^e property and' di- 
rectly again^ the Peace, as assanlts and bat^ 
teries, and the like, but also all others which 
*re » only by constnictren, as all breaches of 
^ke tew In gcfneral are said to be,^|- 

Yet, like perjury and forgery at common law,^ 

^ny offences which do not diredtly tend to cause 

* p0r»<Mta/ wrong, or open violefice^ are not cog- 

nizaMe by Ihem, unless it be by the express 

^vwAs of their commission, or some statute.^ 

* IbU^Ptac. Expos. Title, psace, justices op. Sect". 1. 

t Ibid. t $aik.406. 
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TAKING OATHS, 



Btmity) ex* 
tortioii, fore- 
staOingflewd 
n^s, 1ibels» 
highways, 
k poor-iawt. 



Assembling^ 
of the court 



Prodama* 
tion. 



Statutes to 
4>eread. . 



Barretry, extortion at common law, forestalUtig 
and engroafiing, lewdness, lib.els, the whole sys- 
tem of the highway, and poor-laws, are among, 
the , subjects most commonly cognizable by a 
Court of Quarter Session . 

The Court being assembled, (which naust be 
before twelve of the clock at noon of the day 
for which it has been summoned, in order that 
such persons who have to take the Oaths of 
Office, of Supremacy, Abjuration, &c. may 
comply with the statutes which enjoin them,) 
the usual course i^ first to proclaim the Ses- 
sion, which is done by a Bailiff of the Court 
in the following form : 

*' O yez^ O yez^ O yez^ — The King* a Justices 
do strictly charge and command all mann^. of 
persons to keep silence ^ while the King's Com* 

mission of the Peace for this County of 

openly read ^ upon pain of imprisonment/* 



*ts 



Then the commission, the King's proclama- 
tion against profaneness, &c. and the several 
statutes which arc severally directed to be read 
at the Sessions, ought so to be by the clerks of 
the peace, and town clerks respectively, in an: 
audible voice. These are principally the fol- 
lowing ; — 5 EMz. c. 1, against popery ; 30 Car. 
<2, c. 3^ as to burying in woollen; 11 and 
12 Will. 3, c. 15, as to ale measures ; 1 Geo. 
1, c. 5. as to riots ; and the black act, 9 Geo. 1,^ 



c. 22, wtiich are required to be given inximrge 
at eyery- Quarter Session ; and the 4 & 5 Wil . . 
& Mai', c. 24. 7 & 8 M ill. 3, c. 32. 3 & 4 
Ann. c. 18, and 3 Geo. 2, c. 25, concerning 
jurors, which are to be read in Midsummer 
Sessions yearly ; and 2 Geo. 2, c. 24, for pre- 
venting bribery and corruption in the election 
of members of partiament, which is to be read 
at every Easter Session . 

Some of these are become nearly obsolete, f?'*^"'"*® 

disuse. 

others in effect superseded, and a reasonable 
apology may be made for the general disuse in- 
to which the practice, of reading others of them 
is fallen, from tlie notoriety which is attached 
to many of them that are still in full force, as 
well Ab from the pressure of business which is of 
iate prodigiously augmented, by recent statutes 
having thrown such a variety of additional bur- 
dens on Justices, both in, and out of, Sessions. 

The. persons who attend to take the severalOathstobc 
oaths are next called, ' and such oaths are 
administered to them by the clerk of the p^ace.* * 



* Peraons qnalifying^ for offices are directed to take the 
c^tbs' between the hdurs of litn^ amd twelve id the forenooiH 
€itui not etherwUe ; 25 Car. 2,'c. 2.— 1 Geo. 1. St. c. 13. Bu4 
^he oaths of a]1egi9ncc, siipremary, &c. maybe taken betweei^ 
the boara of one and two ; it h<as been held a sufficient com- 
plianre with the statute however, if the ceremony of adminis* 
tcriig tbe oaths of qualification for offices be commenced 
'pierioiit to the first hour of limitatioo appointed by the statute, 
%iui continued tiU all are sworn. 



Tbose of allegiance, sspreraacy, kc. them* 
Bel veM have beejti already giren in a ibtHier 
ehapler, and require no repetition ; but it is 
necessary to notice two atatutes passed in thia 
King's reign, relatiye to the oatha to be taknnr 
by {)ersons dissenting from the estabiofettd 
church. The former af these relates to papiota, 
idio laboured under vsarioas diaabili'^CB, and 
were liable to numerous penaltieB^ by prevtana 
statutes, Imt were relieved hy the ihst. of Geo. 
3, c. 33, on taking* the oath (herein piresciihieid 
as follows.* 

^it shall be law&lfer persons profeasiatg tba. 
Roman catholic religMM, personally to ap* 
pear in Ihe Court <af Chancery, King's Beocht 
Cotamon Pleas^ iff Exchequer^ at Weriaun^ 
ster, or in any Court of Gemwal itearter 
Session of, and for, tb^ oountry^ ehby^ ar 
place where i^ch persMi aball reside, and there 
in open Court, take, make, and aubacrihie <he 
declaration and oabh/' 
PftMts* "^^ I, A. B. do hereby declare^ ttiat i do pra^ 

* ' '^ fess the Ebman catholic religion. 

o ..... 

^' iy A. B. do aincerdy promise aiid swear 
*' that I Will ba faitiifiiL, and bear true alla^ 
^ giance to his Migesty King George the Thirds 
*' and him will defend, to the ntmoi^t of my 
^ power, against all conspiracies and attempts 



* This oafh ig diredled to be taken between nine m A^ 
norniDf sod two in tKe afternoon, ' 






'^ tvliaterer that shall be maide against his penM)n, 

^^ crown, or dignity ; and 1 will do my utmost 

^^ endfavour to discloae and make known to 

*' his Majea^y, his heirs and raccessors, all 

'* treasons and traiterous conspiracies which 

'^ may be formed ag'ainst him or them ; and I 

^^ do feithfuUy promise to maintain, support, 

^' aod defend, to the utmost of my power, the 

*.* fuccessioa of the crown, which succession 

^' by an Act^ entitled, ' an Act for the further 

limitation of the crpwp, and better securing 

the rights and liberties of the subject,^ is 

** and stands limited to, the Princess Sophia, 

*' electress and duchess dowager of Hanover, 

'^ and the heirs of her body, being protestants ; 

*^ hereby utterly renouncing and. abjuring any 

'' obedience or allegiance unto any other person 

*^ claiming, or pretending a right to, the. crown. 

^^ of these realms ; and I do sVvear that 1 do reject 

*' and deteiA as an unchristian and impious posi- 

'^ tiOD) that it is lawful to murder or destroy any^ 

'^peraon or persons whatsoever, for or under the 

^* pretenceof, their being heretics or infidels; and 

*^ akothat unchristian andimpiousprinciple,that 

*^ faithls not to be kept with heretics or infidels ; 

And I further declare, that it is not an article 

^^ bf my faith, and that I do renounce, reject^ 

anil abjure the opinion that princes excbm- 

*'^ mftaiicated by the l\>pe and Council, or any 

** autliority of the See of Rome, or by any au- 

^ thoritf wliatao0fer9 may be deposed or mnr- 
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^* derei} by their subjects, or aiiy person what- 
^* soever; and I do promise that I m^ill not 
*^ h6ld, maintaiii, or abet, such opinion, or any 
*^ other opinions contrary to what is expressed 
^ in this declaration ; and I' do declare that I 
^' do not believe, that the Pope of Rome, or any 
*•' other foreign prince, prelate, st^te, or poten- 
^^ iate, hath, or ought to have^ an; tempoiral or 
^^ civil jurisdiction, power, superiority, or pre- 
•' eminence, directly or indirectly, within this 
^^ realm ; and I do solemnly in the presence 
*' of God, profess, testify, and declare, .that I 
^' do make this declaration, and every part 
^^ thereof, in the plain and ordinary sense of the 
^^ words of this oath, without any evasion, eqai- 
" vocation, or mental reserva.tion whatever, 
^' and witlinut any dispiensation already granted 
'^ by the Pope, or any authority of the See of 
*' Home, or any pei'son whatever ; and without 
t^ thinking that! am, or can be, acquitted before 
*^Cpod or man, or absolved of this declaratioD, 
^' or any part thereof, although the Pope or any 
•' other person, or authority whatsoever, shall 
" dispense with or aoaul the same, or declare 
" that it was null or void/* . . it '^ 

^^ So help me Qod/ *. 

Oath to be Which said declaration and path shall b * 

roa^eare- gu^gp^^ij,^ by the person taking andmikiuj^ 

the,, s^me wit/^. Hie name at Imgth^ if such pe^^' 

son caA write, .orjwitb his mark, the name h^' 
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eannot write, sucb person, or officer, as the 
ca»e is, adding the 'title, addition, and place 
of abode of such person, and the same shall . 
remain in such court of record. 
' And the proper officer of such court with ^®*'j'^^^® 
whom the custody of such record shall remain, dence. 
shall make, subscribe, and deliver a certificate , 
of such declaration and' oath having been duly 
made and subscribed, to the person who shall 
imve^ made and subscribed the same, if de- 
iliabded, for which certificate there shall be 
paid no greater fee than 2s. and such certifi- 
cate, upon proof of the certifier's hand, and 
that^e acted as such officer, shall be compe- 
tent evidence of such person's having duly 
made and subscribed such declaration and oath, 
QDless the same shall be falsified. 

The other statute, to which allusion was Protestant 
lately made, is the 52d Geo. 3, c. 156, and 
was made for the protection of protestant 
ifisseDters ; the former statutes for that pur- 
iiese,^ not having been considered as suffi- 
ciently explicit^ and, indeed, having given 
occasion to muth controversy, and to what 
the Court of B. R. considered as misinter-* 
pretation.f By the last mentioned statute 
it is enacted that '^ No congregation or as- Places of 
•embly for religious worship of protestants protesuni 

-„. > .. DiBseaters. 

* 1 Wm. c. 18 and 10 Geo. 3, G. 44. 

f 8«e Pract. Expos* Title, Di98KI9Tek8, sect. 2» 
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(ai which there Shalt be presept mor^ Iban 
twenty persons^ beside the imoiediate fonulj 
amd aenranti of the person in who«e bouw, 
or upon whose . premises, ancb meeting shadl 
be had) shall be permitted nnless and untii 
the place of such meeting^ if the same abaU 
not have been registered under any former 
aci:, shall have bien certified to the bishop 
of the diocese^ or ajrchdeacon» or to the Jua* 
Tobfi cetti.tices at the Genera] or Quarter Sessions ; and 
scions or ^^^ places of meeting so certified by the bishop 
others. q^ archdeacon's court, shall be returned by such 
To be re- court once in each year to the Quarter Sessions; 
S7to,Tr^"^ all places of meeting certifiedto the Quar ^ 
Quarter Ses- ter Sessions shall be returned once in each 
^ * year to the bishop or archdeacon: and the 

bishop, or registrar, or clerk of the peace, 
shall ^ve a certificate thereof to such per- 
sons as shall demand fvbe same, on payment, of 
2s. 6rf. &c. &c/^ 

These requisites respecting the ham^ qf 

meetings having been complied with, tbf 

Exemption statute goes on to declare that, ^^9A\t€Hchw$ 

from penal- . , , ... 

ties. and preachers, and persons resorting to any 

place of worship thua certified, ahall b^ exempt 
from all penalties under statutes relative to 
religious worship, on condition of taking- 
Justice V the oaths prescribed by 19 Geo. 3, e, 44» wh<Wte. 
diJentuig thereunto required by any Justice of the Peace s. 
ministers^ ^f ^hich taking* of the said oaths, the !sai 

kc. to take ^ ^ • » r- 

the oaths. Justice shall give a certificate - according ' 



CONBTABLES, AND GRAND JURORS, CALLED. 113 

a form therein prescribed, which certificate ^"T P***?* 

vaay require 

^hall Jbe conclusive evidence; and any person a Justice to 
may require a Justice of the Peace to ^mi-J^^^J^' 
nister the said oaths/^ So that, as the law 
stands now, all doubts respecting the dis- 
cretionfiry pow^r of Justices in Session to 
judge of the qualifications of persons offering 
to take the oaths, and to accept, or reject, them, 
appear to be done away.* 

The ceremony of administering the oaths CoD8t»bIe$ 
being concluded, it is usual, in the next place, ^ " 
for the Clerk' of the Peace to call over the Con- 
stables of parishes, &c. which is commonly 
done (with respect to the defaulters on the first 
callj a second, and even a third time. OhDefeuUers. 
their not answering to the name of their res- 
pective parishes for which they serve, on the 
third call, the Court sets a fine upon the de- 
faulters. 

Next, the same officer calls over the names Grand Ja- 
of those, who are returned upon the grand'®" ^*^^®^^ 
inquest, who having taken their places in the 
box assigned to them, the following oath is 

jadministered by the Clerk of the Peace, first 

to the foreman, thus :-rr 
" You, as foreman of this inquest, shall dili-Oath. 

** getitly inquire, ,and true presentment make, 

" of all such matters and things as shall be 

■' given you in charge. The king's cQunsel, 

__ » 

?" ■ ■ — — ' ■ '■ 

f S^p P^ct. Es^pos. Titie^ Dissentkrs, Sect. 2. 

I 
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114 chairmam's charge, 

" y<>ur fellows', and your own, you shall keep 
" secret'. You shall present no mao: for envy, 
^^ hatred, or malice ; neither shall you leave 
^Vany man unpresented for fear, favour, or 
^^ affection, or hope of reward ; but you shall 
^' present all things truly as they come to your 
^^ knowledge, according to the bent of your 
y undemtanding. So help you God/' 
, Then the rest of the Grand Jury, by three 
^t a time, in order, are sWorn in the following 
manner: 

The same oath which your ibreman. hath 

taken, on his part, you, and every of you, 

shall well and truly observe and keep on 

" your parts. So help you God." 

Chargt to The Grand Jurors having all beeki ^worn, 

J * /*** it is the duty of the Chairman of the Session to 

deliver his charge to them.* 






* It is much to be lamented that this part of the Chairman's 
4tity is very frequently altogether omitted, and soraetiaeB peN 
formed in a very cursory, and even slovenly^ manner. The 
calendar generally presents sufficient occasion for o))$em- 
iions oh the general state of morals in the particular district ; 
6n the activity of Justices, Chief Constables, and all Officers 

7 

of the Peace ; and on other subjects immf^ialely connectod 
li^lh the duties of 1}ie day : and there can be few instances 
of a Session occur, in which therfe is not some indictment er 

other to come before the Jurors, on which some informatiiyn 

may not be,' at least, convenient and apreptable, if not abso-^ 

lutiAy neeessaiy. Ipdicfments for assault, which freqoeqtljp^ 

originate in « spirit of -party, oMiHce, or revenge, and 

^ually one hernia Ckeinptine* 'of aQsalrUrSeasioB, pr^Bteni 



/ 
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The ch^Fge being concluded, the course is Recog^ni- ^ 
to call the recognisances, especially such a^ are fed» 
to prosecute ancd give evidence, tbaA so> hiUs 
may be drawn and prepared. 

a fruitful source of observation ; indictment of roads another ; 
and sone modem statutes {ex. gr, those which respect the 
coio, and onbezzlement bj servants,) comprehend so many 
■lore pornts of discriroinattnn, as it is no disparagemeal of the 
discernment of sueh -persons as usnally compose the Grand 
Juries at Quarter Sessions^ to say, must be much above their 
comprehension, without some explanatory remarks from th« 
Gliairman, by way of previous charg^e^ 

These observations on the necessity lor aebarge at all jbvenU^ 
naturally lead to soilie consideration of the sufficiency of the 
Chairman to discharge this duty, and therefore to introdQCe 
a decided reprobation of a measure lately introduced into some 
counties, of the respective Justices faking the chair by rota^* 
tioa. Nothing can be more subversive of regularity, consis- 
tent in practice, expedition in business, information to the 
Jarors, authority over the advocates, or satisiactioji to the 
country, than such a practice. To execute the variors duties of 
Chairman of a Quarter Session, as they ought to be executed, 
requires the persona/ qualifications of ^om^ legal knowledge, 
reasonable experience, an acquaintance with forms and techni« 
cal proceedings, and a portion of that decision and authorit|r 
"whicb can only be acquired by a confidence in the possessioa 
«f these qualities, to at least a certain degree. Unless the 
Chairman possess these requisites to some extent, the Jury 
can receive no information, the Advocates will run riot, and 
the county will not feel that respect for the court, which it i« 
"both desirable and useful that it should do« It leads alao to 
taother cbnsequence, which ought neither to be agreeable to 
himself, or the Pench, or the Suitors of the Session, viz. that 
the Clerk of the Peace being the only permanent and stationary 
<^an of the Court, instead of its minister, he becomes its 

matter. 

I 2 



116 GRAND JURY. 

The bills being ready, the parties bound 
to give evidence upon them are sworn, and 
sent' to the Grand Jury to give their evidence? 
to them.* 
In this stage of the proceedings, a few words' 
the Grand on the duty of Grand Juries, which may wel| 
."'^* make part of the subject of the chairman^s ' 

charge to them, may not be irrelevant. It has 

been generally laid down by some of the 

. . » ' • • ■ • ^ 

greatest lawyer^, that the Gran4 Jury ought 
only to hear the evidence for the king, that it( 
to say, on the side qT the prosecution. f ^ 

But others have received this position with 
some qualification^,:!: which indeed it ought 
to be ; for they are sworn to present the truth 
and nothing but the truth ; and it may so hap- 
pen, that they may not be able to elicit truth 
from the witnesses on the part of the prosecu- 
tion only, and they may actually be convinced 
of that circumstance. The true intention seems 
to be this, viz. thai prima facie the Grand Juiy 
have no concern with any testimony but that 
which is regularly offered to them along with 
the bill of indictment, on the back of which 
the names of the witnesses are inserted ; their 
duty being merely to inquire whether there 
sufficient apparent ground for putting the ac 



* Dalt. c. 185. 

t 2 Hale's Hist. 157. 

1 4 Black. Com. 3S8. 



- GRAND JURY. Il7 

i^dsed party on his trial before another Jury 
of a difl^rent description. If nothing ambi- 
guous or equivclciil appear on this tei^timohy, 
they cfcrtainly ought not to seek any further; 
but if thdr minds be not satisfied of the tfuth, 
to far &s is necessary for their preliminary kind 
. bf iiiquiryi they are not pirohihited from requir- 
ing dthei^ evidence in explanalion of mere 
facts^ but they can prroceed no further; for that 
, Would be to /rjr; although their AvAy is confined 
merely to the question, " whether there be suf- 
ficient pretence for trial.'** 

The Grand Jury are swo^:n to inquire pro 
corpare comitatiis, and therefore, by the common 
lair, cannot regularly indict or present any , 
offence, which does not arise within the county 
or precinct, for which they are returned. 

And therefore it is a good exception to an Exception 
itidictment, that it doth not appear that the J^jjjlj*^*" 
offence arose within such county or precinct. 

And it seems agreed as a general rule, that 
let the nature of the offence indicted be what 
it will, whether local or transitory, as seditious 
Words, battery, &c. if it appear upon plea of 
Hot guilty, to have been committed in a different 
counly from that in which the indictment was 
found, the. party shall be acquitted. f The 
Orand Jury, therefore, cannot regularly inquire 



♦ 3 Inst. 25.— See Pract. Expos. Titk, Indictmejtt, sect. 3. 
t2H«wk. c. 25. 

V 
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of a fact dooe oot of the countj for which thejT 
are sworn, unkss particnkurhr eoafaled by Act 
of ParlianeDt. Of these there are sererai, 
b«t not relating to offences wbk.*h vsually com^ 
before a Coort of Qoarter SessioBS.^ 

But it seems by the common law. if a fact 

done in one €x>anty prove a nnis«nce to another^ 

it may be indicted in either. Also by tbe 

common law, if one guilty of larceny in one 

coonty carry tbe goods stolen into anotter, 

he may be indicted in either; — because tbe 

possession coDtinuing constructiTeiy in the 

party robbefl, every moment's conlimianoe of 

the trespass is as mnch a viTangaa ^k first 

tdcing, and the offence is therefore complete 

in both.f 

yntam If a person whose evidence is material to Ae^ 

firs m- finding of a bill of indictment, refuse to go 

aencs. before the Grand Jury to give evidence, tbe 

prosecutor may procui-e a subpoena to cmnpri 

him thereto.^ 

A Grand Jury must find billa vera or igncm- 
tnus for the whole ; and if they take upon them 
to find it speciafHy or conditionally, or to be 
true for one part only, and not for the rest, the 
whole is void, and tbe party cannot be tried 
upon it, but ought to be indicted anew* 

^^^^^'"^^*-— ^— — ^ ■ ■ • • - • • — T - r I - - — 

* 4 Black. Com. 303. 
t 2 iiitwk. c. 25. . 
X Ttrm R. 295. 
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fiut this rule relates only to cases where the 
Grand Jury take upon themselves to find part 
bfihe same indictment to be true and part false, 
and do not either affirm or deny the fact sub- 
mitted to their inquiry ; but where there are 
two distinct counts, yiz4 one for riot, and the 
-other for an assault^ and the Grand Jury find ' 
a true bill as to the assault^ and indorse ignora^' 
mu8 as to the riot, this finding leaves the in** 
dictment, as to the count founds just as if there 
had been originally only that one count.* 

While the Jury is absent to consider of the Mociom. 
biUs, the usuaL way is to hear motions 4,ouc\kinf 
.tetttements, bastai*dy, nuisances, and the like { 
and to call persons bound over to the peace^ or 
good behaviour; but they are noCto be dis^ 
eharged before the end of the Session, lest any 
one Bhould come to prefer bills against them.f 

^^ Upon appeals to be made to the Session Defects of 
against judgments or orders, the Justices shall 
cause any defect of form in such original judg- 
ments or orders to be rectified and amended^ 
and then shall proceed upon the merits ;"% but 
appeals making a distinct, and important part 
of this chapter, the consideration of them is 
postponed for the. present. The subjects, 
therefore, which claim immediate attention 

* Cowp. R. 325. 
t Dalt. c. 185. 
t .5 Geo. 2, c. lOl 



l&D MOTIONS. 

are *^ motions touching Bastardy, Nm^todeH*,; 
and the Peace or good belmviour.'* These 
then in their order. 
Jfofionsres- 1. BASTARDY. — The filiation of Bastards, in 
^^*"^^***the first instance, belonging .to Justices ant of 
Session, and all questions touching their settle- 
ments, appertaining to Jhat portion of thia- 
chapter wluch treats of appeals, all that now 
presents itself to be discussed, respects the 
orders to be made for their maintenance,r by the 
Court of Quarter Session* 

It being now settled beyond further contro- 
versy that Sessions have the power to make 
original orders of Bastardyy the subject may 
either come before them on an application after 
that mode, or by way of appeal from the order 
of two Justices.* In either case a few general 
rules are necessary to be noticed, and some 
which are common to both processes, 
befo^two ^^ the proceedings have been according t<> 
Justices out the stat.r of Elizabeth,t before two Justices out 
of Session,f and be .brought before the Court 
of Quarter Session by appeal, they may not 
only quash the order of the two Justices, but 
they may make an original order on another 
p^jpson.l But this exercise of original au- 

I < <l^ ■! 1^ »fc 1 . I ■ i m. . I .i^ . ,-A -.1 ■ I. — 
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* See Pract. Expos. Title Bastards, sect. 3. — 1 Bott. 509» 
•—40 Geo. 3, c. 68, by which stat, this power ef makiDgr 
orig^ioal orders is fully recognized. 

-f IB E\iz. c. 3. 

X 2 Bulst. 355.— 1 Bott. 607. 
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th6ritjr by Sessions, it seems, must be under 

such limifations as may give the party who in* 

to be burdened by it, the same opportunity^ 

of resisting- it, as he would have had (through 

the medium of a different process) by appeal 

ftom the order of two Justices ; for it has beea 

decided, that the reputed father shall not, by the 

proceedings being under the subsequent stat.* 

4)e deprived of all opportunity of resistance to 

the order* The order therefore cannot be made 

npon him unless he appear, or at least have path^ n,^i 

been summoned to appear.^ If the Justices in ^^ tinnmoB- 

Session^ therefore, quash the order previously 

i&ade by two Justices out of Session, and make 

an original order upon a person who has not 

been previously charged, if he be not present, 

they must either* respite their proceedings to 

giTe him an opportunity of appearing at a 

future timC) or the whole proceeding must 

begin de novo ; for otherAvise a party unjustly 

iaddled with a burden by two Justices under 

thegtat. of Eliz. would have the opportunity 

of discharging himself by appeal against that 

Order ; while another similarly burdened by an 

original order in Session, would be deprived 

of all relief; no appeal lying ab eodem ad^^ appeal 

eundem, or frpm one authority to another with eundem. * 

powers exactly similar. J 

t 

• 3Car. 2, c. 4. f 1 Str. 576. 1 Bott. 508, 
1 1 Scss. Ca. 179. 1 BoU. 48a 
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Non-appcar- But if the party being summoned 4o ui)i 

ahce taken ^i i i 't ^ . 

for confess appear, the charge may be takejpi pro epnje^w 
•**"• ahd the Justices proceed.* 

SesRions But although Sessiojog may lodake an ori^ 

^^^J^^^^ginal order, they have no power by the stat 
rity for per- to make the father give security fot the per- 
erder. fonuauce of that order, as the single Ju$<' 
tice has, before ivhom, the subject must have! 
come in the first instance^f AvA if the Jus- 
tices in Session do so far exceed their auth<M 
rity as to make the order of filiation, and also 
Qne for the performance, the court of B. R. will 
confirm the former, and quash the latter^ 
NoJiniita- ;^o tim^ ig^ limited for these orders either 

uoii of tiiBe» 

by two Justices, or by the Quarter S^saians ; 
bat if the putative father ; agatASt wbooi t}ie 
examining Justice granted his warnuit in the 
first instance,! ruti away to avoid it, and rotun 
at any distant period, ajid be taken, ik^ ofder of "" 
filiation may then be made.|| 
Kg order But if the reputed father hcid been sent to-* 

Blade io six . /. x ^ j* ^' j j 

weeks after P^^^^ ^^^ ^^ finding sureties, and no orders 
birth, and ^as made upon him in .six weeks after Ihes 

wtiier m 

frisoD. ^ birth of the chi|d» lie wMild be eptitjed to b^ 
liberated,, under the words of the stajt.^ Bur= 

« 2 £e88. €a. 192. 1 Bott. 482. 

t 6 Term K. 147.— See Pract. Es^pos. TitU^ Bastabdwh 
Sect. 3, notes. 

{ Ibid. § 6 Geo; 2, c. 31. 
II 1 Sess. Ca. 77.— 1 Bott. 473. 
f 6 Geo. 2, c 31. S. 3. 
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• 

nevertheless, an order made upon him subset 
^u^tly Would be good, for the reasons before 
given* 

And if the mother die, or be married before l^^**^' ^T- 

VR^ or mar- 

her being delivered of the child, or she ap- ried before 
pear not to have been with child, the father ^**'^^^^^* 
is entitled, by the stat. last referred to, to 
•be released out of custody by one Justice, 
and discharged from his recognizance by the 
next Sesiuon.^ 

And if the mother die immediately after MoA«r dy- 

-delivery, and before any order of maintenance order of 

WMm have been made, her previous examination ™**'**«***°^ 
bcffere the Jurtice will be sufficient evidence 
i» proceed upon in making an order of filia- 

-^tion ; for^ as was said by Lord Kenyon, in 
a case of this kind (the other Judges eon- . 

-earring) ** There is no doubt but that they 
nay proceed to make the order, 'although 
fte woman be dead ; the examination 
iiaving been taken before a Magistrate in 
'Ae course of a judicial proceeding undeUr 
6 Geo. 2, c. SI, is certainly admissible evi- 
dence, and beifig'' admissible, and not eon^ 
tradicied by any o^er evidence j it seems to be 
conclusive/'j" 

If two Justices make an order, and the Appeal up- 
party appeal to the Session, the order of 
such Session upon the merits will be final, 

» Id. S, 2. +5 T«rm R. 372^ 
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and na subsequent Sesi^ion csm controreH 

it.-* 
Upon form But if such Sesisioti quash it for want of 
^^* form only, it is no ordef at-all^' and the 

matter may be proceeded 6n " He novo^ or 

the Session may amend in point of form, and 

then proceed upon the merits. j" 
Eflfect of And if the Session quash the . order <rf 

*n^^'^j^^^^^" Justices upon the merits, th^ defelidant is 

thereby acquitted of the fact altogether. J 

tcraUonrby ^^^ ^"^^^ ^y ^ ''ecent statute,§ no incoA'^ 
*ikU 4&, siderable alteration having beeli made in all 
the proceedings, as well those before the exa- 
mining Justice, as by Sessions, the contequencis 
are,- of course, subject to variation, and the 
provisions of the statute itself are open to ob- 
servation. 
Keeital. It first recites that the provisions of 18 Eliz* 

are inadequate to the purpose of indemfd- 
fifing parishes against the charges incurr^ 
in apprehending the reputed father, and ob- 
taining the order of filiation, and then enacts, 
that in whatever way the abjudication be made, 
whether according to the stat. of Eliz. by 
two Justices^ or according to the stat. of 
Charles, by the Court of Quarter Ses^on, 
that the reputed father of a bastard child ^ 



♦ Bulst. 255. 1 Bott. 506. 
t 5 Geo. 2, c. la. 
X 2 Str. 716. 1 Bott. 511. 
$ 49 Geo. 3, c. 68. 
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riiall be chargeable not only with the ex- ^"^'»^<^p^** 
pences incidental to the birth, but with tliose 
of his own apprehension, and those incurred 
by the filiation, not exceeding in the whole 
the sum of ten pounds, to be ascertained 

' by oath before th^ Justices in, or out of, 

' Session, making the order, s. |. 

It then proceeds to give the like powers, 

; as l^ad been previously giyen by the fonncF 

m 

statutes, to Justices, to grant their warrants 
for the apprehension of reputed fathers, to 
compel them to give security for the indem- 
nifying of their respective parishes, or to 
fibide the order of Session, but with this 
Edition ; viz. " unless one such Justice shall Certificate 
certify in writing to such Session, that it had jg n,j|^j"|-l^ 
been proved before him upon the oath of oneverecl,ornot 
credible ivitness, that such woman had not month, or 
been delivered, or had been delivered within one *" o"^«' *»«$ 

■ been made* 

month previous to the day of the Session ; or^ 
unless two Justices of the county, &c. shall 
certify in writing to the Session, that an order 
^f filiation had been already made on the 
person charged ; or^ of the child being dead, 
or other like sufficient reason why such order 
is not requisite to be made. In each of 
^hich cases firstly before mentioned, it shall 
be lawful for the Justices assembled at such 
General Quarter Sessions or General Sessions 
of the Peace, to respite such recognizance 
to the then next General Quarter Scj^sions 
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or General Sessions of the Peace, to be holdea 
for such county, riding, division, city, ot 
town corporate, without requiring the per- 
sonal attendance of the putative father so 
bound, or of that of his surety or sureties, 
and in either of the said two last^menUoneA 
case^, it shall be lawful for the Justices ass^n* 
bled as aforesaid, wholly to discharge such re- 
cognizance," s. 2. 
Summary. Having thus provided, llien, for the ad- 
^perfbrmance ditional indemnity of the parish, against the in- 

ml^ni^wace^*^^^^^^^^ as well as the principal^ expeaces, 
^ also for the liberty of tlie reputed father 
in those cases where his appearance before 
the Session is unnecessary, it proceeds to 
provide a new and summary remedy for the 
performance of the order, when actually made, 
as follows : 

Recojni- a jf ^j^y reputed father or any mother of 

tain circum- any $uch bastard child, on whom any order of 

be dischanr- *^^^ or maintenance of any such child shall 
«<*• have been made by the. Court of Quarter 

Sessions, or which shall' have been made 
by two Justices, confirmed by the Court of 
. Quarter Sessions, • shall neglect or refuse to 
pay any sum of money which he or she shall 
have been ordered to pay towards the main- 
tenance or other sustentation for the relief^ 
of any such bastard child, by any such order, 
it shall be law ful for any Justice of the county^., 
riding, division^ city, liberty, or town cor— 
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poratte, in whicb mcb reputed father or such 
mother shall faappei^ to be, and he is re- 
quired upon the complaint made to him by 
one of the overseers of the poor of any 
parish^ townsthip, or place liable to the main«- 
ttnance or support of such bastard child, or 
where such bastard chid or children shall then 
be, and upon proof on oath of such order for . 
' the payment of such sum of money, and of 
' SBch sum of pioney being unpaid, and of a 
dfEsyiand of ^ueb payment having been made 
and a refusal to pay the same, or that such 
reputed father or such mother, hath left his 
br her usual place of abode, and hath avoided 
a demand thereof being made by such over- 
deer, to issue his warrant to apprehend such 
reputed fadier or such mother, and to bring 
litm or her before such- Justice, or any other 
justice of the same county, &c. to answer such 
^omplaiint ; and if such reputed father or such 
aiotber shall not pay such sum of money, as 
jihall appear to the said Justice, before whom 
«9uch reputed father or such mother shall be . 
brought, to be due and unpaid, or shall not 
9hew to such Justice some resisonable and suf- 
:£cient cause for uot so doing, it shall be laWf> 
ittl for such Justice, and he is required to com- 
mit suck reputed father or such mother to the 
jpuhlic house of correction^ or common gaol 
fof the said county^ to be there kept to hard 
iakour for fhe space of three months^ un- 
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less such reputed father, or such motber, 
shall, before the expiration of the said three 
months, pay or cause to be paid to one of 
the overseers of the poor of the parish, town** 
ship,^ or place,' on whose behalf such com- 
plaint as aforesaid was made, the said sum 
of money so due and unpaid as afora|aif], 
und so from time tb time, and as often as 
such reputed iather or such mother sljfill, in 
manner aforesftid, neglect qt refuse to pay 
^ny other sum of money that shall afterwards 
become due by virtue of, and uqder, such ovt 
der, after the expiration of, or discharge from, 
any such former imprisopment as aforesaid,^* 
n. 3.* 

y "■ -^ - ' - ' ■ . ' . ' ' ■■■■■ . «■■■■ I « 

* It has been cpntended, and, indeed, within the Aiitl|or*^ 
knowledge, admitted in practice, that as this stat. peremp- 
torily directs the commitment of the father \iy the warrant qf 
a Justice for his disobedience of the or^er, and that too toties 
quofieSi the penalty is thereby complete, and the sureties 
absolved. If it be so, the statute so far from having been 
itiade, as it is recited, for the further indem^i^cation oC" 
parishes, places thepi, in certain points, in a wors^ :sitiiatioi^ 
than they wer^ under the former statutes, by fxoniratine^ 
the sureties in consequence of the personal punishment o — 
the father. The statute appears to have had, in this parti — 
cular section, two objects in view.-— Fir^/, to give the 
. tices a power of indemnifying the onerated parisk agai 
certain expenses, beyond the mere accouchement of tb=r 
mother, and the maintenamce of th^ child, which they ha-^^ 
not by any anterior authority ; secondly^ to provide a nnnw^ 
mary remedy for the punishment of the offender, inatea — 
of the former circuitous one by indictment for disobcdtenci^ 



jfOTiom, 



129 



The statute, then, provides that, *^ all such Powers of 
eharges,expence8,and costB,8hall be wholly sub- j^nj^*^^^*^^" 
jectto the disceretion of the Juices, or Court ^is act. 
of Quarter Session, ii\ bo shall make out such 
order of filiation ; and the Justices or Court of 
Quarter Session are authoi:ized, if they shall 
see fit, to -allow, and order payment of, the 
whole or any part thereof; provided that the 
costs of apprehending and securing the reputed 
father, jind of the order of filiation, shall not 
in aiiy case/exceed the sum of ten pounds; 
and for securing the due payment of the same, 
after such allowance and order as aforeeiaid, , 

ail ike powers and dtUhoritie^ oentained in the 
said, act passed in the eighteenth year of the 
reigwf of Queen Elisabeth^ conceraing bastards, 
shall be observed, used, and practised in the 
^execution of this act.** s. 4.* 

The sureties are not so much as mentioned, or alluded to» and 
therefore it should .seem were designed to be left in precisely 
t)ie same situation as the former stat. of Eliz. bad placed them, 
intending to make no alteration but what is favorable to . 
to the interests of the parish, both with respect to pecuniary 
iiilemnity, and compendious prosecutiop. If the -construo-' 
tion above intmduced prevail, tb> st^tufe, instead of being 
-one for the fiirtber iudt^nmity of parishes, and the punish- 
ment of fathers of bastard children, may, more appropriately 
tie entitled' an " Act fdr tht indemnity of sureties^ and the 
jmmshwmitofpariifkiBi**"^'''*'' 

- 9*- Itr rfas be viwt\y ronaidet4n0 how far these words miv 
State afrainst the construction advi^rted to in the note upon the 

forone of ithi^-provifiotts of the st|it.of Eliz. 



130 XOTIOffS^ 

: I \Aii appeal i6 tbeb given to tbe Sesskms^ from 
'..', the order of two Justioesy. where, the {larties 
' • ccMttplaiiiiiig shall have originally proceeded 
according to that mode, in the following words : 
^Appeal. ^^ Any person who shall think hiipself ag« 

grieTed by any cMrder made by such Justices, 
under the provisions of this act, and Mt' 
drigimiting in the Quarter Session, may m^ 
peal to the next General Quarter Sessicm of 
the Peace, to be holden for th^ county where 
such order slts^l be matle, on giving notie^ |a 
such Justices, or to one of them, and atoo t6 
the churchwardens and overseers of tbe poiM^ 
of the parish, on whose behalf such order shall 
have been made, or to one of them, te^s dlisff 
days before such Qenei^l Quarter Seastoii'^of 
the Peace, at which such appeal shall be miwie, 
pf his intention of brining such aiq[>eal) aiid 
of the cause and matter thereof, and entering 
into a recognizance within three days after such 
notice, before some Ju$t]ce for such couuty, 
with sufficient surety conditioned to try such 
appeal, and abide the judgment apd ord^ of, 
and pay such costs as sh^U be awarded by, the 
Justices at such Quarter Session, 'which said 
Justices^ at their Said Session, upon proof pf 
such notice being given, ^pd of entering into 
such recognizances as aforesaid, ^hal), and'thfi^ 
are required to proceed in, tiepir, and deter- 

-is tbal '' the i&etieil 4lM!%e1ii||bl6 for t)Hi p^ferntvcs oC Hb^ 
order.** 



mine tile ^mtseaitti^l niaiteiiit^fftll bnoh^ppeulB, 
luid shail give euch reKef atnl ceirtB to this par-» 
ties appealing, or appealed against, Im» they iii 
dieir didcretion ^haH Judge propei^ ; ond ftlich 
jildgniente and i^rdel^ tbemn Berade^ aiiall Mb 
ftMd,imd con^lmi ve te^H parties conbemed. s. 6. 

After the passing of this act, no appeal hk Not to be . 
my case relating to bMtardy, shall be brongkt, fh^re^ar* 
received, or heard at the said Quarter Seisiona, notice has 
iiufewauchiitotice shall bave b^n givttx, Mtd^^''"' 
Bach recognizance shall have beien entered into 
in manner aforesaid according to the prOyifions 
af this act. s. 7/' 

It may be useful here to notice the gtineral Grounds of 
ground, on which resistanoe to the prder of^^^*^ 
JuBtiCKhs, by way «f appeal, br eren to origi- majn*«n«nc6 

ojf usetw^ 

«ial tHrders of Ses^ibnB, muM generally, fromcHildrai. 
the natmre ef th^ subfect, ba grouiidted. The 
another tof the feastafd bbing the only person 
who can be in complete possession ^f nli the 
oircuBistaticed relative t6 her coniiee(i(»i6 with - 
the other iex, her declaration on bath with 
Mi^ect to the father of her childv must of courte 
be deemed ctfnclusive^ unless it be rebutted 
by aome legal inferebcci or b^ $uch bthef testi* 
inoay as sfaewd that lihe must necessarily either 
have beea in au error, or hiiye $worti a fals** 
hood i which) generally sp e aking -, can only 
be done by proof of non^-iteke^s ttilhiti tinie, 
which would shew her at teast in au errqf ; or 
by otheir proo/^siilAcient to throw an entire duk 

e2 
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eneditopon her testitnany in the particular V^as<^, 

^ vhjch' wouM tend to prove her giiilly of,' 'wilftill 

ialsehoed. v ...••' 

^ * It would carry us beyond all reasonable 

. bounds, toiput every possible- way, in which, the 

charge of bastardy may be proved, or resist^^ 

A few general rules are all that cari be resorted 

. to, conformably with our design. If the p'er-t 

son charged as the father be an eunuch,* und^r 

puberty,-f or absent too long to- have possibly 

had access within the period necessary for ge*i 

tation,:^ he cannot be the father of the child! 

A married, as well as a single woman; may bat« 

a bastard child, and these rules apply .to both ; 

for. a married woman miay have a'child 'wifhiH 

the.desctiption of a bastardiby.the sjtbt. if hon^ 

access of her husband wjthin^the limitis'cf frtf^ 

tural gestation be proved. The 'proof is tfce 

only question of diffictilty for the Ctfort rf 

Quarter Session* • »». ^• 

Mother of a It has been repeatiedly detennined that the 

oHlVbe ad- ^^^^ ^^^ ^^ ^ witness to wo fiici whatever^ but 
milled to of incontinence, and #Aa^ ex necessitate rjsi; 
own inconti-'i^*** that non-access, and every other fa^t which 
ntnce. may be disputed, ^must be proved' by other 
witnesses, if proved at all. '■ This is a ruje of 
universal applicatidn, to whatever point in thfe 

>■ ■ ■ ■ III. , ; , . 11 - I , I I . > »ti i > w . m i. 

.^* 4yii^.215,,8vo..edit. ,.,, . ;.. J w^^»h :-.ii 

t Just 244.— 2 Str. 94d i . .1 » 

J 2 Str. 926; l07i5.— Pract. Expos. Tiile, Bastarpt. 
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particuliilr cftse tt tend, and whomsoever it is to 
charge, or to* exonerate;* Having stated how 
jlroof of non-access is to be 'given, it is neces- 
sary next to sh^w what is considered as proof 
itself of non-access. Actual al:)setice of the hus- ' 
band beyond sea was formerly considered as 
the criterion with respect to a married woman ; 
bnt thut rule has been considerably relaxed of 
late yieftrsJ j" The last case on the subject lays ' 
it down as follows j " Where a child is born in 
Mwfal wedlock, the husband not being sepa- 
mted by divorce, sexual intercourse is pre- 
SHimecf, tiil that presumption is encountered by 
^hih evidence a.^'j^rbye9, to thfe satisfaction of 
^hoseithd are to decide the question^ that it did* 
not take place, >vhen by the laws of nature the 
hnsba'nd cotild be the father of the child. By 
the ' term dctei^^ must be Uhde'tslOdd s€:t*iial in- 
tercovsTie^ iot otherwise a* hifAWAiifl might be 
.said to have access 'because h^ ^was in the same 
place with his Wifcj 'itithouighr ifiider -circum- 
stances Which' tended td'^pi^oi^ that >i6 sexual 
intircburse coiild take place;'*|'' Thus riiuch is 
sufficient to observe respedtihg'the testimony, 
of the mother of a' bastard child. Where pfeijury 
in her liiakes no paW of the rijputed fatherV 



♦ 2 Sess. Ca. 175.— 6 Term R. 330.-^8 Easf's R. 193. 
t 2Sir.925. ■ ' ' • ' : ''t ':». » . 

X Bj Mansfield C. J. C. B. In the case of..4h6 Banbary. 
Peerage, House of Lords, inlSlU- ., .. , . 
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ca^e^; in r^si^tattce of the charge, abd the coo^ 
s€%^ent ovder of Justices; wheice the resiatttiqe 
to. the order depends on merely impeaching 
tl^.v^rdcitry of the motiier, tlie t^sk of c^ingso 
can only he exercised witbih asmall circle; a^d 
generally mjaat consist iu. proving, tWt s^e l/m 
made declarations iu an early tsitate of pteg^ 
Hs^ncy incompaitible with the charge und^p i^ 
vestigation; or tba;t she Ua^ been ioflii^nc^ 
by bribery alone to charge one person, oi: to* 
acquit another ; or, in general terfids^ ^u^h^ 
iri^efiragable testimony of a false wd unfeuAdeijl( 
charge as leaves no room for doubt* . Tb^se^ 
and such like cqnclusioua are usually to. he 
elicited only from the molber bene^f by a ccom 
e:&ami nation. 
Onier of The last subject reUNfei,w to appeals, be£we th^ 
Ml Ideals? Court of Quarter Session, i» the mere techni*. 
cal order of proceeding, which Uh tl^t upi04 au 
appeal against an ovder of ^iation of two Jnf^ 
tices, the respondent ougtit; to b^gi^ thU U^ 
oughr to cmnmenc^ the fo^overs^, by sup-* 
porting the order ; a^ iAq4 too whalev;er may. 
kv^^ h^exk tl^ practic<^4)f anj^ particular court,* 
parents The .opd#r hai(iBg berai oo^^d^ h^ tnio Jmn*. 

£d'" ch^r *^^^' ^^ ^^ ^^^ <;on#niied, on wappeal^ 

dren. ed from; pr having been duly made by the 

Justices, in Sftsyion ; it reqa^s only t.o notice 

the case of the parents' leaving their bai^tard 
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children chargeable to tWr respective (laristiest, 
hfiving property by ivhicb means such parishes 
mtghl be mdemnified. And it is pnmded Uast 
^^ as the putative fathers^ and lewd tnotberii of 
bastard children run atrby cnst of the parish^ 
and sometimes out of the county, and leave tiM 
said bastard children upon the chai^ge of tfaa 
parish where they were bom, although such 
putative father or mother have esftates sufficient 
toj discbarge such parish ; it shall be lawfid for 
the church-wardens and overseers of the poor 
of such parish, where may bastard child shall be 
bom, to take and seize so nuifb of the goods, 
imi receive so much of the annual rents ch: 
profits of the .lands^ of sHwibr putative father or 
lewd mother, a» shaift Ike cHrdt red by any two 
Juatk^es towsMrd the discharge of Jhe parish, 
la be,0^iifirfited u( lM Sessiqm^ ^^t]p^ ^i^^fj 
up* acid providing for such bastard c^iold ; and 
tiiereiqmi the ^essionf fnmy mc^^^ftn ofderior 
the church-wardei^ or o^er^^eersi of t^ poor 
af aiich parish, to dispose of thjegi9ods by^sale 
or c^herwise, or so muc^,. of. th^i^ for U^^ pur«- 
poAes aforesaid, ^ titie qowt shall think fit, and 
to recf^ive the rei^ .^^ad profits of the lands, pr 
so much of^ them as sfaaU be ordered by the. 
Sessions/*^ 

Updisr this statute an order which, was made 
^y theJusticeS) ^lat the churchwardens and. 

mmmmi^mmi^mtfimmm i i ii i ■ ■ — — — — — r— i— IMWpiW— i— ' 

♦ ISand 14 Car. % «• Ift 



ov^eefB of the poor shoold seize of the defend' 
ant'^ goods what they ^ght Judge prpper, X6 
Bcdnre thaparish from the maintetiabce of 3i0 
'bastanL<Qbild,waB' moved to be quashed, be- 
cause^; by f the ^act they have only authority, t6 
make sm Mder to* empower the churchwardenB 
fiuid 'over^eitt* to. seize what the Justices s/tail 
^udgCipropea^i aivl not what tlie cburchiwat^end 
may judge* proper ; and for tbis.rea8on*it 'w^ 
quashed*.: , > - , . 

Fx>rM\of\ih6 IVartantjfor '£oiijhfnution^by\4h0 
ii* ..' r Jugtices in Session, - ^... .;'^• 

Cbuhtv of S^^ ^^ '*^^ iChurchwardens ^xA 

'.' Overseers of. the. parish ofr-^--r-rr 

''in^e County oft — -rr-r . .; 

** Whereas A • B ; and CD; churchwalrdens; 
" and-E: F. "and P. <3. overseeVs of the. poor of 
** the said ^ parish of— t— — ^ have made com- 
*' plaint unto te P. Q; and S. T. esquired, two' 
** of his [Majesty's Justices of the Peace in and 

" for the said county 6f — ^ , one- whereof is 

^ of the QtfoW/in, that R. R. late of the said' 
" parish o f ' ■ ■■ ^ htafh hin away out of the' 

" said parish of *-— , and that the place of 

" WsCabode cannot be discovered * and that the- 
" said R. R. hath left his male bastard child, 
'• aged thr^e years, and- born within the said 

"parish bf-*-^ — '— , upon the charge of the said/ 

■ -■■■'■■■' ■■ I ■■ ■ . , ■ ■ ■ .,. I.., , , I..I 

* 2 Lord Raym. 858. 



** parish o f ■■ ■ ■ , although he, the said R. R. 
^^bath an ^tate contlisting of ten acres of 
*' land, [or as the case is], sitnate at — — , sufS- - 
*' cient to discharge such parish from the charge 
^^ of such male bastard child ; and i^vhereas we, 
*^the' said Justices have duly examined into 
^^ tiie cause and circumstances of the said com- 
^ plaint, as well upon oath as otherwise, and 
'^ it doth appear unto us, and we do adjudge, 
^Mhat the said complaint is true; and we do 
*^b1so adjudge him, the said R. R. to be the 
** reputed fttther of the «aid bastard child. — 
"These are therefore to authorise you, the said 
** church^wardens atid overseers of the poor of 

" titt said parish of , to take and seize so 

"much of the goods and charttels, and to 
"■reoeiye so much of the annual* rents and 
" profits of the said lands, of the said R. R. 
" aitiuite at '■ aforesaid, £» shall amount 

** to, oi* be sufficient to raise and pay, the sum 

"of , which we do hereby appoint and 

** order you to receive, towards, the discharge ^ 
^of the feaid parish, and Ifor the bringing up 
*^ ^d . providing for the said bastard child : 
vni you. are hereby required to attend at the 
^' Qe^t General Quarter Session of the Peace 
**to be holden in and for the said county of 
*' '-—I — , in order that this present order may 
^ fe then and there confirmed ^ according to 
'^fli« statute in that behalf made and pro*^ 
**Tided/' \ ... 
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l^uiMtnces. 2. NuiftANCES.-^Uiider thi» 4ivi«(iDii tre wte 
not kbout to consider the indictment and trial 
ef nuisances, for those are mstters which bdung 
to* another portion of this chapter; nor the 
abatement of Nn^saDces^ for that must be pre-* 
supposed, before any thing reji^>ecting tbera can 
come before the court by way of motiiHi ; not 
actions on account oi damage sustaimed by 
nuisances, for that would be beside cwr pur-* 
pose ; but merely presentments of certffis 
Nuisances by Justices, without the interrentioii 
of a Grand Jury ; and motioi» by advoeata^ 
which are confined to the respite of proceed* 
iiigs on indictments, and preaentmeiita ; oif to 
the imposition of a fine after couTicliDDy areOB* 
fiession, or abatement. 

Tkt Farm of a Presentment of a Justice ^.1^ 

Peace. 

" -— ^ . At the General^ Quarter Sows 

." of the Peace af our Lord the King, held fcr 

** the said county at in the said county, 

" oa i^uesdajf) the — day of ■■ ■ ig 

" the said year of the reign of ^ — , before 

" ■ ■ ' ' esqrs. and others their companioaS} , 
^^ Justices of our said Lord the King, aasigDe^ 
^^ to keep the peace in the said county, dnd aha 
'^ to bear and determine divers felonies^ tres- 
^ passes, and other mtsdemes^ours in the-Mid' 
"county committed: A. B. esq. one of t^ 
" Justices of our said Lord the King, assigsed^ 
" for the purpose aforesaid, by virtue of an act 



made in the thirtecntli yew of the reign of 
hift Majesty King' George the Third, ^ lor the 
amendn^ and pisesenration of the high- 
ways/ (upon Ilia awa view), or (upoa inftir*' 
matioD, upon oath, to him given by C. D. 
uurreyor of the highways for the fpetrish, ^^ / 
4f ,..,.^...^,^ 'm the said county,) doth present, 
that from the time whereof the mewoiy of 
man ia^not to the contrary^ there was, and yet 
is,, a certain common and ancient king's 

highway leading from the town of— ^ in 

the. 9a id f county^ ^c.J towaxdii and nnto 
■■» m" ' within the sanie (county} used for 
att te king's subjects, with their horses, 
eoachesv carts and carriages, to go, return^ 
and pasa, at their wiU : and t^at a c^ertaia , '^ 

part of Ae same lunges common highwagic, 

commonly calkd - t . ^ L sitaate,^ lymg? &nd;- 

heing in the (parish^ Sfc.).oi » > ■» » ^ in Iha 
same fcow^J containing ioa length 
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yardS) and in breadth — ^ — ^feet, on the^ 

. ■ J i^ ■ ' day of ' — in tbe » ■ ■ "j ^year of 

the reign of - — '^— ^, and eontinualdy afier- 

trardb until the present day, waa^ and yet ms 

wrjr mittous^ de^p, broken, andi in^ grea^ 

decay, fac want of dne reparation and amend«^ 

ment, soihat the suhjects.of the king through 

'[ the same way, with their horses, coaches, 

^ carts asid carriages, could not, di»rmg the 

'^ time^ afdresaid, nor yet can, go, return^ or 

^ ptssft^ 9B they ought ai^weae wooii te.do, to 
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^^ tlie great iJaBfmgeaad cotaiilon> tiuisance.of 
^^ alK the 'King's subjects through the samp 
^^ highway, agoing, retucning^ oripasao^^iand' 
*i against the peace of oar said Lord the 'King; 
'^ amd that the iiihubitants of Xh^fparidi^-^^eip 
" of T-i — -r-.aforesaid in the/iatmAfy^ aforesaid; 
\' the 9aid coiBitiOQ high\vay (so in decay) oaght 
*^ to repair and amend , when, and bo bfteaia^ 
, *.f it ahall. be. necessary •^^ ». . .... 

- " In testimony whereof, the said A.'B. to 
V. these presents hath > set. htsiiaiid and -seal tli^er 

'- « — I ^:d ay of — — -^ in the year aforesaid;^ ' 

The indictments or presentments, which com- 
monly produce motions for respiting* the pfo- 

s 

ceedings, being, fpr '.obstritctienB. ohv br«^thd 
Retpttingr non*repair . of^ highways; it is usual tq ^ranf 
Sjf^'^^V^pite.afterirespitei on miitionvin order. to giye^ 
the persons prosecuted tin»e ta remedy the'evit' 
complained of; .the reason, and. otGwion 'for 
these, and such like Indictments or prese;at|neiits, 
being much less for the purpose 6f pumsbiiig 
the offenders, than of. abating the nuisance. 

Jf, after the bill be found by the Grand Jur}» 
the parties {»X)secuted continue obstinate,, tbe \ 
proceedings are continued, as on other offences 
of which the Sessions have cogntzlance, to con- 
iriction and judgment; but in thoi^ iastances 
where the in tended, purpose, is effected by.thc 
removal of- the. obstruction or encroachment, 
aS' the case may be, or by the . repair of the 
highway: itself,' the regular course is to presi»^ 
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a eertificate to the Sessions, on motion, setting 
forth thM the objfect of tlie indicthient or pre- 
setitmetat has been accomplisht^ft. Many oon« 
mderations^nter into the subject of these certi- 
ficMeSy Ds thty attert the duty of the Justices in 
S^ion. ' A=flH5r first observincr, that giving a 
false certificate is an indictable offence,* it is 
neceft^ry to see how, and by whom, thfeyare to 
be gtven. The great object is to convince the 
court that the purpose *of the prosecution has 
beten obtaijied, and no specific rule is laid dowii 
bjrwhat medium that shall be accomplished. 
It has long been the practice for two neigh -Personal 
boutirig Justices to take a personal view, andjj*^;!^/^ "*" 
iinmt a certificate thereon, and this may be thfi 
bitter method ; but there seems no reason why 
the court may not, when this method is fouml 
. impracticable or inconvenient, be satisfied by 
other evidence. In the latter case, hot^-eveVj By other 
it* is an universal rule, that if the testimony ofP*^'"*^*^*- 
persons, not beinj Justices for the district or 
division, be accepted, that they shall be present 
ill person, in order to be subject to cross ex- 
^ination, and that they shall be upon oath.^ 

It is no excuse ibr the inhabitants of a parish certificate 
Wing indicted at common law, that they have*^ bean^ple. 
^e all that is required by stattrfe^ for the 
states are only in afiirmance 'atid aid bf the 
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commou law i and therefore it follows HbsA tbe 

certificate of repair must be governed by tiie 

same consideration, and be ample m to^ the 

And repair st^^ of repair.* Nor shall the defendants be 

eomplete. ijigcharged by submitting to a fine, for a da* 

tringos shall go ocf iri\finitum till Ihey suffix 

cieptly repair.f 

p^^^^ 3. Tub Peace or GooD-9EHATieuii«— It 

has been contended that a recognizance taken 

by a single Justice to ke^ the peace, or be 

of good behaviour, for any certain period^.or ftr 

life, or without expressing any specific timei 

and without fixing any certain period for tbe 

ofiender's appearance, and without .binding 

hiJOQ to keep the peace to all the King's sul^eett 

in general, as well as to the person making tht 

complaint, is legal and sufficie^at^ c^nd in foif< 

mer times, such appears to have been a common 

practice ( but it has of late been the more usual^ 

and considered as the better way, to biod tbe 

pariy^ against whom the peace is required, to 

appear at the next Session pf the. Peace, add 

in the mean time to keep the peace to the King 

and all his liege people, especially to ths p^ 

claiming the security ; and though thu recdg* 

nizance for keeping the peace should be tet 

moved by certiorari^ it is no discharge of A^ 

obligation to appear ,§ 



♦ 1 Hawk, c. 76. . % IWd. 

t lHawk.e,60, §2Hawk,e.87. 



This hi ncoording to the style of all the 
ttodem precedents, aad seems founded in jus* 
Ii0e and propriety, notwithstanding the objec* 
4ioii diat has been urged against it.* 

The person bound then being now called Discrfiarp 
vpoti his recognisance before the Justices in^^^jj^ 
Session 9-*-4;he Court may make proclamation, 
tkat^' if any man can show cause why the 
^mc^ granted against such m one shall be con- 
tfKied, he shall speak;'" and if no person 
MBe to demand the peace against him, or to 
tkmw cause why it should be continued, then 
Ifete court mjay discharge him it 

9lit'if a md^ he bound as aforesaid, and 
ttpedally to keep the p^uce towards a certain 
firapm, then, though such person come not 
to desire the peace may be continued, yet the 

'*»i»^t— — — * i n I r ■! ^— i»^« ■■ ■ ■ »■ 

J 

^ It bas been said , tb^t, if tbe oflfendtr be a cJaag^eroiw perton^ 
ike bcadinjBt bim only to tiie yiext SeRtion, is insafficient seen* 
fkfi m4 if be be ihea called upon aaew to give a secarii^ 
for furtber keeping the peace on accouDt of the original 
offence^ it is puais^ing a person twice for one ofieuce* First, 
ii nay hfi j^nswere^, that Qnding sureties of tbe. peace, i« 
inefdy a^roceedidg of precaution against tbe ^/wre, atid not 
• Ipstrithmadft for tbe past^ althovgb it be trae that breaches 
jriroulf Goamitled, form the gnmnd of applrehension for the 
Aitnicir ^Secondly, eren if it be taken in tbe light of a punisb- 
nenty it is likeiy rather to be diminisbed than Augmented by 
^bis practice ; because it gives tbe prosecutor the option bt 
Mn^ tattfeted wltb a secnrity of shbrtef dnfation than tron^d 
j M ho « % < itMW bcea reqwrcd. 

t Mt; IM. ' 
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Court by their di9eretk>D mliy bind him'oVer 
till the uext Session^ and that may be JU> lieep 
the peace against that person only, if they shall 
think good ; for it may be, tiiat the pers^m who 
first craved the peace is sick, or otherwise pre- 
vented, so as he cannot come to that Sessioii 
to demand the continuance of the peace further. 
Farther '^* ^e appear, however, he may there moTe 

biudingby jj^ Court to receive articles of the peace 

KXblDltlOQ '■ 

of articles, against the offender, (with which article^ 
ready dra^^^n' on parchment, ' he should come 
preparetl, in onler that they may be delivered 
to the Clerk of tlie Peace) and further to imi 
him by recognizance to the pext Sfessioii;— 
and so on from Sessioq to Scfsion, so long m 
he . shall be able to make it iappear his lappre* 
hensions continue. Andhere letitbeobserved) 
that a party requiring surety of the peace 
(whether it be in. the first instance before a 
single Justice for immediate security, or by exr 
liibiting articles before the ^Justices in Session, 

Swears onlyou account of Continued apprehension) swears 

appreheu- ^^'y *^ ^^^ ^^'^ fears, of which no other persQP 
•ion. can be an adequate judge ; from which \t h^s 

been deduced by the judges, in many.caseg, 
as a general rule, that articles of the peace 
cannot be resisted on any ground, except by 
shewing rfiV^c/evidencie of express malice; such 
as declarations to that effect ;' but no%^in£eneici 
malice^ collected from general rea^oaiu^ Wffi^' 
lateral circumstances; and moreover^tfaat^er^* 
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fevef jiarticuiai*' facte oif tiolehce are statfed by 
the complainant, it id not permitted for the 
^el^ndant to controvert them ; for they must be 
taken to be true, till negatived through the 
iaedium o^ an appropriate .proBecution.* 

And the practice of Courts of Qitartei* Ses- Jf«ct>ce of 
((ions IS to continue a recognizance for keeping to eoBtimt* 
ihfe peace, from Session to Session, until it b6?[?*^*^ 
discharged if 

That of the Court df Kihg^s Bench is to eon-^ 
tmueth^ person bound to keep the peace upon 
]ii» recognizance for twelve months ; and if no 
iildicttnent be in Ihe interim preferred- against 
him, to discharge it at the expiratido of that 

Thifif secj^s likewise to be the practice of the Of R. B. & 
Court of Chancery ; ^r upon a motion to dis-^ «n««7- 
charge a writ of supplicapit^ it was said by 
•Lord Macclesfield chancellor, ^* the applica- 
tion is too early ; let the party stay till a year 
be expired, and in the mean time let him take 
care to behave peaceably/'§ 

And if a man be bound to the peace during 
4iii life (which, as we have already seen, la 
Justice in his discretion, and upon sufficient 
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* 13 £aBt*8 R. 171. --See the whole doctrine opi ibis sab- 
jeet, much at length.*— Pract* Expos, Jlile, Pbace^ sueett 
FOR, sect. 1. 

t 4 Bac Ab. 

J2Str.335. 

S 2 Peere Wil. R. 202. 
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ife luii^ Ibe Jiiace, tfaePaiftfr Bcr the S». 
tii4e life <«i tLe fMitv m» booBiJ, Lj njeaue or 



l>ut ii liie perscMi vko Lj^ entered into a 
ttftvW4fi* reco^nizaoce fer keepiu^ dse peace dUe, the 
rlijiiHiC rfecoCTiizance may be diacLaigwI-f 

AJ«o the <ieiiiisie of the kin^ is a . dis* 
charge of a rttrognixaiice for kce^ng the 
peace; for as the conditioD is to ketp mar 
peace^ his successor cannot take advaiatage 

of a breach.^ 

But it seems, according to the better opiaioD, 

. that a release .from the powm vpoa. whose 

compkunt it was entered into, is in no .case 

a. discharge of a recognizance for keeping the 
peace; for, as the recognizance was entered 
into to the King, and not to the subject, it is 
not in. the power of tiiat subject, who is no party 
to it, to discharge it ; however, such a release 
uia) beagoodinducementtothe court, to which^ 
such ^ recognizance shall be cert^ed, to dis-^ 
charge it, if it be within their pow^r^ 
PardoD. After the condition of a recognizance foar 

keeping the peace is broken, the King may par- 
don the forfeiture ; but the King cannot release 
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« Lamb. 113, DaltoD, c. 129. 
t 1 Hawk. c. 60. 
i lbid« § ibid. 
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the condition before it is broken i beciaute the^ 

I- 

person upon whose complaint the recognizance- 
was entered into, has an interest- in the condi- 
tion,* 

The demand of a recognizance for surety of Application 
the geace has been treated of as heing ^/Jr^^ ^^^^^'^^^y ^" 
madd before a single Justice, and contini$ed by l>e originally 
articles exhibited tiefore the Justices in Session, tices in Sea* 
It must not be understood, however, to come®^^"* 
liefore the latter in the- manner of an appeal 
fiponj the former, for there is no reason whatever, 
whyan original application should not be made 
to the Justices in Session, if the {larty complain-* 
ing, consider such application sufficiently eariy 
for .hia protection. Inthatx^e^ a warrant must 
of coutae proceed from the bench; ^agamst the 
offender; but the : recognizances, both. for: the 
immediate preservation of the peace, and for his 
future appearance at the next .Session, may. be But maybe 
taken .before.a single Justice,. if not apprehended ^*^.®" before ' 

^ , a single Jus- 

before the adjournment, or termination, of . the 6ce. 
court.' . , • . ♦ :' 

If the wan^nt for apprehending the of- ' 
fender go, in the first instance, from th^Jus-* 
tices in Session assembled, it. should be in' 
the ..following form, or to the like effect, in 
the name ! of the King^ but dnder the.teste of 
the. Qbainnan- and :olie,. Mrimovcf^ of the. other ' 

Justices.-. ..- "'O ii./ .il A\ f ;;>r: :;i . 0'V\y. .. .■ L; • 
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CMii%df a'* Geofge the Third, by the Grace 

? ■ > ■■ ■ ■ ^ ' } *• erf God, of the tinited kingdom of 

to wit^. C'^ Great Britain and Ireland^ King^ 

" defender of the faith, and so forth ; to our 

^ •' Sheriff of Our county of — >. the high Con- 

*' stabk of the hundred of ■ " ■ the petty 

^^ Constables of the town of — < and to all 

•( and ainipilar our bailiffs and other ministers 
•* in the said county, ■ ' greeting* Foras« 

*• at ircH as P^ O. of ^ , in tiie tsaid county, 

^^ yeoflian, Imth personally come before A. B. 
^^ and other oiyr Jurtices assigned to keep 
**• tbe peaoe wtthin tiie odunty aforesaid, and 
^^ dso to hear md dettnnhie dirers Telonies, 
^' tfespaases, a^d otiber nusdemeaoms in 4lie- 
^ add comity coorauttcd, and hath taken a 
^Vcorpval oath tint the Mid P. O. is afraid 

*^ that D. D. of ' V i>^ ^tbe said OM»ty, 

*^ yetMBan; will beat [wound, maim, ^ or kill] 
him [or burn his hoaae,} and hath prayed 
surety of the peace [>or of tlK^giaod bekariour, 
if it be 90] against him the said D. D. 
*^ Therefore we command and charge you, 
JQititAy SLwi sevenaUy, that imanediatdly upon 
jreceipt hereof, you oout not; by reaaon^ of 
any liberty witUn the county aftmsaifit bat 
^' that you take |be afi>re6aid D. D. if lie cab 
^^ be fbumd iti> the dbu»ty aforesaid^ and bring 
^' him before the said A. B. and other our Jus* 
•* tices "SO as aforesaid unsigned to t:cep the 
^^ peace within oureoilnfy aforesaid, if they shall 
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^^ be then sitting ; and if not, thtn befoK mne 
^' one or more of our said Justices in and fofe* our 
^' county aforesaid, to find suAicteftt surety aod 
^ mainprize, as well for faU persoii^ appearance 
^^ at the next Genend Quarter SeiK»on of our 

** Peace, to be holden at --! or elsewhere, 

^^ in and for the said couuty, as afe»o for our^peace 
^' in the mean time to be kept towards us and 
^^all our liege people; and more especially 
^' towards the said P. Or that is to say, that he 
^^ the said D. D, shall not do, nor by anymeans 
*^ procure, or cause to be done, any of the said 
*^ evils to any of our said people, and particu-!- 
^* laily to the said P. O, ; [or, if it ii fm" the 
^ good behaviour 9 * — ;^ — as also fwr his good 
^^ behaviour, in the mean time, toward un und 
^^ all our liege people ; and mora .eaqpeeiaUjr 
^'towards him the said P. O, &c« kcJ] « ? 
' '^ If any party who is called at aSessionof the Default to b 
Peace upon a recogni^ancfe for keepiBg 'tbe^®^^g^^ ^ 
peiice, make defeult, the default shall be there 
recorded, and the 'recognizance, with the record 
of the default, shall be sent and certified intio 
tke Chancer}', or before the King in hisJBeiich, 
fir into the King^s Exchequer:'** 

However, if the party have any good excuse, May under 
such as sickness, for his not appearing, itseems^JJ]^"^ 
that the Sessions are not bound peremptorily to be Mtpited. 
record his default, Aut may equitably consider 
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-«f'4be' i^asonableness of such eitcuse.* This 
^ idoctrine faas^ indeed been doiibted,f but general 

^pra.Gtice is contformable with the position ; and 
^^a^ the recognizance ^may be taken by a single 
'Justice at any time, so soon as the offender h 
able ^to attend, a respite of -proceedings by the 
Sesaion, till that opportunity arrives, seems 
'i>nly consistent with justice and humanity. 
May be for- ' But there is no doubt but that it may be 
felted. forfeited by any actual violence to the person 
of another, whethier it be done by the party. 
himself, or by others through his procurement, 
aa manslaughter, rape, robbery, unlawful im- 
prisonment, and the like, J , - 

And the Justice^ cannot in any esme pra- 
sCeed against the party for a forfeiture of his 
recognizance, either in respect of his not ap- 
pearing, or breaking the . peace ; but that the 
. ^ recognizance itself, with record or default of 
appearance, ought to be removed into some of 
the Courts at Westminster, who shall proceed 
loy scire facias upon such recognizance, and not 
( by tindictment.§ 

Procecdinffs ^^ *^ ^* ought to be if it be presented by 

when forfeit- the jury, or grand inquest, that the party hath 

I:^*' 'forfeited his recognizance by breach of the 

'* . 'peSace-ll 

I • . ' . ■• • 

* 'i^*-' I '* -j^^ i " ■ - -' ...:.. . '. . ■ ■ . ■ - - I — I — rr^^^ 

*IHawk.4;. 60. * t ^alt.119. 
- J*l Hawk. t. 60. § Ibid. 
II Lamb. 570.-^OaU. 1}9« 
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' The: Motions having been dispdned of ,' Traverses 

tried 

Ijie next business for. the Court is the trial of 
Traverses* 

The technical term Travbrse, from trans^ 
verto^ to turn over, is applied to an issue 
taken upon an indictment for a misdemeanor, 
and means nothing more than turning •v^r, 
or putting off, the trial, iill. a following Ses- 
sion or Assize. To traverse, an indictment, 
Ihen, is to take issue upon the chief matter 
thereof, or to deny the point of the. indict* 
ment, but to be tried at a future time. The* 
trial of these Travei*ses, at this point of time 
during the Session, or sitting of the Justices, 
and while the Grand Jury are still, supposed to 
be considering of the bills arising out of the^ 
calendar of the day, pre-^supposes the subjects 
to have been traversed at the preceeding Ses- 
sion. It becomes nece^ary, - therefore, for ft 
moment, to travel>back to that preceding Ses^ 
sion, in order to trace the steps by which the 
subject now to be tried by t|ie petty,jury^;has 
been prepared and: placed in- a condition for 
such trial. The persons bound, then, by re- 
cognizance al; the last Session, are c^l^ to 
prosecute ^heir Traverses a,\ the present Ses- 
sion, for if a person ipdictad of a trespass, or 
other misdemeanor, appear, and plead not 
guilty, and traverse the indictment, hey of 
course, enters into recognizance to prosecute 
his traverse at the next Session ; for, a^ we 
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litve beferei seea^ tJm «7«stice9 q( the Peacf 
may iiot m^tar^, «a<| cLetetmim, civil'6ffmcen^ 
in one and the same day, because the party 
18 to Jiair^ ccmreiiieat tiine to providit for 
ItriaL* 
SKTtra" 'J^b^'oommencement, then^ of the t)usine» 

Verses pro- is tbilS, . . ^ 

^^ "?"• The, party indicted comes into Cpurtj an^ 
bringp' with him two sufficient pledges^* and 
heyior his solicitor, delivers th|Bm, with theip 
proper additions, to the clerk of the peace ; 
irhich clerk then reads the indictment, to which 
the defendant pleadi^ not guilty % Then the 
clerk of the peace calls upon the party in4ict€d, . 
by iiaifie, to enter into recognizance laefore the 
Conrt "(which is taken in the conimou form) tcf 
^ his traverse at the next Session, and not 
depart without leave of the Court. The 
principal and his pledges answer ^\ that they 
are content ^^^ and depart th^ Courts 

Two days, at least, before a traverse for a 
mlisdemeanor is intended to be tried at a Sefin^iofi) 
of the Peace, the solicitor for defendant draws g 
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* Cro* Car. 44S. In f^nies, a mere matter of (act, (the 
oQence alled|;ed to |iave been committed,) is ^o be tned ; 
but in civil offences wbich are avowed to be traversed, many 
questions of right, which require much time for inquiry and 
preparation, may be involved ; as in4>re8entments for nuisaoeaa 
in not scouring a ditch,* or repairing a road : for both the fact 
of its being iat highway, and U^e 4>bligation of tb^ party indict- 
ed» or presented, to cleanse it, may come in question. 

t Cro. Cir. Coinp. 41. 



^ ' notice thereof, and 8ei*ve8 tlje prosecutor with i| 
true copy, j^ccordiQg to the foUowiog forin.^ 

Jki King agfiinst A. B. at^tk^ proMecuthn of 

Y.Z. 
'^ Y. Z. Take notice, that I intend to appear Noike. 
- ' at the next (general or) Quarter SeBsion of 

^' the Peace, to be holden at --, in 

I "injmdfor the county of— -, on ^ 

• ' ncxt^ being the . '■' , ■ day of ■ , by 

height o'clock in the forenoon of the same 
•*d?y, and then and there try my traverse 
**upon theindictnient which you have pre^ , 

^ fetred ^igainst me for ■ -^ -— - 

Tcr.Z. A. B, 

Having tho^ seen wh/it are the preparations Trial, 
^^de for the trial of a traverse at^ and after 
'^Vie previous Session, we return to the time of 

The defendant must appear in Court, at the 
^ter, in his proper person, and the solicitor 
l^repaares an affidavit of the service of the notice, 
i n ciifle the prosecutor does not appear. 

When the defendant is at the bar, the clerk of 

^the peace reads the indictment to the jury, and 

^ensays: ^f to which indictment the defendant 

*' hath pleaded not guilty : your business, gen^ 

*' tiemen, is to inquire whether he be guilty or 



* TVffo'days for the Semoiis of the Peace, and eight for tht 
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f^ not gtiilty, and hearken to your evidence;** 

then the crier muks proclamation : *' O-yez, if 

" any one can inform the King's Justices, the 

** King's attorn^ey, the Ring's seijeant, pr tbii 

" inquest now to be taken, let them come forth 

. '* and they shall be heard, for the defendant 

^' stands at the bar upon his dischsirge." 

- Then the prosecator, and all the witnesses* 

that appear to be indorsed on the indictment, 

are called to give evidence^ ' apd are heard; 

and if the defendant be fotipd guilty^ the Court 

sets a fine upon him adequate *to the oflencc, 

or other punishment;^ as the lawi directs. 

Prosecutor If a prosecutor does not appear against the 

ing!^^^^' defendant, according to the notice, the = d^- 

.' . fendant is acquitted, the prosecutor beiii^ (by 

the crier) called three several times to come 

and give evidence ; then the chairman says t6 

the jury to this effect : " Gentlepien, A^ B. 

^^ stands indicted for making an assault upon, 

" Y Z ; the prosecutor does not appear to give 

'' evidence^ therefore without yon know of your 

" own ^knowledge that, the defendant is guilty, 

'♦' you must' acquit him ;" and thereupon the 

jury being asked (by the clerk of the peaxie) 

*> whether the defendant is guilty or not gwlty»" 

thez/ say J " not guilty .f 



* Write of subpoena it is supposed have been previonsW 
«enred on tbem from the elerk of ibe peace, 
t Cro. Cir. Comp. 43. 
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(t A record of the traverse is to be made by the A Reeord oi 
li clerk of the peace, therein is to be compre- 
^ bended a succinct history of the uhole proceed- 
iogs, the stile of the court, the indictmeut, the 
process to compel an answer, the traverse itself, 
die trial by the jury, their verdict, thejudg- 
mat of the court, execution and fine assessed. 

lu case of trespass and assault, the court fre- Id assauluy 
qoenUy recommends the defendant ^^ io speak BtUnihnt 
itiih" the prosecutor (that is, to make him 1^™^"!^'*,,!^ 
tmends for the injury done him) ; and jf the *^'^«<^"^<>«'. 
prosecutoc come and aeknoivledge a satisfac- 
tion received, the court will set a small fine on 
Oie defendant, as three shillings and four pence, 
<*f twelve pence. But Sir William Blackstone, 
^ciy strongly reprobates this practice of per- 
mitting the defendant to speak with llu. proatai-' 
'or, as it is termed ; for, he observes, that " it 
^B a dangerous practice; and that though it may 
'>e entrusted to the prudence and dist^'etion of 
tbe judges in the superior ; courts of record, it 
^^ht never to be allowed in locator inferior Ju^ 
^r^dieiions^-such as the Quarter Sessions, where 
I^rosecutions for assaults are by this means too 
ftpequently commenced, rather for private lucre, 
^ban for the great end of public justice. Above 
<%//, it should never be suffered, where the tesii- 
^mimy of the prosecutor himself is necessary to 
convict the defendant; for by this means the 
Tales of evidence are entirely subverted, the 
\ prosecutor binromei^ iu effect a plaintiff, and yet 
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18 Biifiwed to-bear witnen for himadf, nay tfm 
a voluntary foi^iyeueaB by the party iii|ured 
ought not in tma policy to intercept the stroke 
of juatice."* 

Sometimes the prosecntor and defendaat 
neidio; agree before the defendant pleads to the indict- 
V^* meat, and then the defendant comes into coml 
in his proper perscm, and pleads guilty to the 
indictment ; and upon proving (by a sabscrib* 
ing witness) or an affidavit made and filed, a 
general release executed by the prosecutor^ the 
defendant submitp to a small fine, (to wit) soeh 
as the conrt is pleased to impose for die offence 
against 4he King's peace. 

Before this division of the subject be enlbrtljr 
closed, it may be not altt^ether superflhous to 
observe that the punishment for assaults, Uke 
other trespasses and misdemeanors, being fise 
and imprisonment, the degrees of these two 

* 4 filack. Com. 963. ETcry man who has any experieDceis 
m Justice of the Peace, Binst coacor with the Jnd^ in Im nwggth 
lion tcspectiBg the motives which too often inlfaMBce yitsen- 
tioM for MMiinU ; but it may fairly be asserted that snch IM- 
tires do not prevail more in prosecutions at the Sessions befefe 
Justices, than at the assizes before Judges, although ^ 
rank and situation of the parties prosecuting at one or Ae 
other, may somewhat vary. And it may not nnreasonsblj 
be admitted that the Jostiets of the Peace, bein^r bettcra&- 
yinled with the characters of the partiesiliring in tkir 
immediate neiglibonrhoody than theJudg^of Assize caabe, 
who are mostly strangers to the countryt are thefefotett 
knst as ndefprnte to determine in what instances a practice 
g^Mfmly cuamvibi^ ^^7 a^ occasiouany beneficial* 
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constituent parts of it ought to 1)6 respectiyetjr 
proportioned not only to the nature and mag^ 
nitudei of the offence ; but to the rank, ntua" 
tion^ health, and other circamstances of the 
offender. Some assaults, which are made wiVA 
hvtent to commit some more enormous crime, % 

as to spoil the wearing apparel of the person 
assaulted ; to rob him ; or on account of money 
won at gaming ; are made obnoxious to a 
higher punishment than fine and imprisonment 
by special statutes ;♦ but there are others, 
where the intent is laid and also proved^ to be 
to commit rape, buggery, &c. which call for 
imprisonment of more than usual duration and 
rtrictness ; and other cases in which the quar- 
ftlsome disposition of the offender, threats of 
repeating the offence, general behaviour in 
prison, and a great Tariely of other consider- 
ations, make it reasonable in the Court also to 
require sureties from the prisoner for his 'fur- 
ther ' keeping the peace, a practice which has 
obtained nmch of late years, and cannot be too 
faiglily recommended, inasmuch as it thereby 
becomes the interest of his pledges to keep him 
%vitbtn the bounds of decorum. 



Tii£sE matters being dispatched, if the Grand Billn foniiA 
J«T have foond any bill., ft ma, be cohteni- j^i,^ — 
ent to try the Prisoners, in order that the petty 

-| ■ ■ ' - - . I — I 11.11 n II II II 

* See Pract, Expos.- TUU^ psags, Sebach or> ST jMAVfT. 
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. \ » 

Jurors (many of whom come from consider-' 
able drstaiices) may be set at liberty in reason- 
able time, reserving the appeals till nearer 
the concluding business of the Court. 

When the Grand Jury have agreed upon any 
bills, they bring the same into Court : and the 
clerk of the peace calls every jurj^nan by 
his name, ^ ho severally answer, ^ to signify 
they are present ; and the foreman of the jury 
handis the indictments to the clerk of the peace, 
who thereupon says to the jury thus : " Gentle- 
men, you agree the Court shall amend matter 
" of form, altei'ing no matter of substance ?'* 
The jury signifying their consent, the clerk of 
the peace reads the names of the o£fenders, and. 
offences, of. every indictment, whether the bill*. 
are found to be true or not (as endorsed by the 
jury ;) and on those bills not found, the clerk 
of the peace makes a cross, or other private, 
mark,* . ■ .' ^ . 

The gaoler being called to set his Prisoners 
tp the bar, and the crier being called to make 
a bar, that is, to dispose of the company, that 
a. way may be made open from the court to the 
Prisoners, and that the Court, jury, and priso- 
ners may see each other, one of the Prisoners 
is called to : — A. B. hold up your hand. '\* 

Though this holding up of the hand may 
seem a trifling circumstance, yet it is of this^ 



♦ Cro, Cir, Comp, 34. f I>aU. c. 125, 
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^iij importance, that thereby he adoiits himself to 

be the person indicted. 
However, the ceremony of holding up the 

haad is not required in the case of a peer^ 

nor is it of absolute necessity in the case of a 

common person.* 
For being calculated merely for the purpose 

at. identifying the person, any other acknow* 

iedgment will answer the purpose as well ; 

therefore if the Prisoner obstinately and con- 

tempttiously refuses to hold up his hand, 

but confesses he is the person named, it is 

suflBdehf.t 

And this is called the arraignment of the Arraign- 
Prisoner, and to arraign, is nothing else, but™^^ - 
to call the Prisoner to the bar of the Court to 
9Uiswer> the matter charged upon him in the 
iiidictment.:|: 

The Prisoner is to be called to the bar by 
liisname; and it is laid down in Bracton, that 
that though under an indictment of the highest 
nature, he must be brought to the bar without 
irons, or any manner of shackles or bonds ; 
imless there be evident danger of an escape, 
^bd then he may be secured with irons ; but 
ftey now usually come with their shackles 
ijpbn their legs, for fear of an escape, bijt 



« 2 IL-de^s Hist. 219. 
t 4 Blaek. Com. 325. 
X 2 Ha]e*s Hiist. 216. . 
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•tati^at the bar unbound iill they receive judg'/ 
ment.* 

The arraigtiineDt of a Prisoner therefof e cDn- 
fiists of these parts : 

1st, The calliog the Prisoner to the b%r i a^ 

has been stated. 
2ndly, Reading the indictment distinctjif to 

him in £ngliah^ that he may fully understaad 

hiB charge. 

. 3d1y, Demanding of him Tihether he be 

' guilty or not guilty ;f in the follomog nouu]^ 

You At B. aiimd indicted by tlie nqm^ of 

A. Bj for that tfoUy &c. so read the rindictme&t 

through, and then ask the Prisoner, Hpwsay 

yipu, A. B. are you gwhy^ or not. guilty J^,, 

If he answer that he is gui%, |i)en;^.(;oii>' 
Session is reowded, and no more doqift P 
judgment. J 

If he ^make ilo answer at all» and ^w^ll not 
plead, he shall have the same judgment, as if 
he had confessed the indictnient.§ 

But if he say not guilty j he is then ^sked ^ 
houf will you be tried ? to which the commoiCB- 
answer is. By G^d and the country : then th^ 
iderk says, God send you a good deliverance ^ 
and writes over the Prisoner's name on thejii -^ 
dictment, ^0, ^^ ; that is, /^omt ^^, puts himseS^^ 
upon God and the country. || 



■ * 



« Ibid.-*4 Black. Com. 322. f Ilnd. 
% DalU 185.— Cro. Cir. CfMOj^. 12. , 
% 12Geo.3» c. 20. 
II 2 Hale*8 Hisl. 119.<<--Cro. Cir. Comp. p. 12. 
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. But if the Prisoner liave any matter to plead 
either in abatement, or in the bar of the indict^ 
meot, as midnotner,^ a former acquittal, former 
conyictipu, a pardon, or other matter, he pleads 
it without ipoimediately answering to the fe-, 
lony.* - . 

. Here then we must pause awhile, i;i the pro- 
ceedings of the Court, to consider the indict- 
ment itself^ . and its component parts ; and 
altliough general rules are all that can be de- 
sirable, or even useful, in a mere manual of 
this description, the items must be necessarily 
numerous* 

Two subjects relative to indictments first The Indict- 
present themselves, viz, the Caption of the ™^^*- 
indictment, and the B^ll itself. For the cgption^ 
<;^ptioii is no part of the bill, but it is the 
nfyle or preamble ; and every such caption is 
erroneous which does not set forth with pro- 
per, certainty, both the; court inv^hich^ and the 
jurors hjf whom, and also the time and place 
at tohichy the indict^ent'was found. The re- 
cord of the. Indictment; as 'it stands up<m the 
file of the Court where it is taken is short, only 
thus :-r** The Jurors of outy hQrdfhe King up-- 
•* on their oath present, ^c/* but when thfe re- 
eord is removed from the infei-ior Court by 
certiorari, to a superior one, the caption must 
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b^ full and elcplicit, anct contain all these ^aV^ 
ticular circumstances.* 

Requisites in As to the iNBICTMENt itself ;-^^0 M* 

meot *^^* qtiisite, and most considerable, parts of it^are^ 
I, the nfkme, and addition, of the partjr of* 
fending; 2, the day, and year, of the ofiefiee 
committed ; 3^ th; place where it tvas com- 
mitted ; 4, upon, or agfainist, whom committi^^ 
ft^, the nianner of the commission of it : 6,'thi^ 
feet itself, and the nature of it ; 7, lbe**(^*' 
elusion. -■ ^ '* 

Name* ' 1st. Then, the name of tlie party indid^ 
regularly ought tp be inserted, and ifisertM 
.. : , truely, in every indfctment.f « • * 

But an indictment that the King's highn^ 
. ,. V in sueh ft place is ia decay through) the'ftu#'of 
the inhabitants of such a town, is good witbotit 
naming any person in certain;J 

Also, ** in all indictments cm which proeeils 
of outlawry lies, to the names of the defehd^iKtsi 

Additions, additions shall be made of their estafie^ oi'de*- 
gree, or mystery, and of the town or hamlets, 
or places, and counties where they w*re, or be, 
c6nveii8iant.''§ .' : r 

If the christian name be wholly mistaken, 
this is regularly fatal to all proceedings. ^ 



♦ 1 Hawk. c. 25.— 2 Hale's Hist. 105. 
t 2 Hale's Hist. 174. 
J 2 Hawk. c. 25. ' 
§ 1 Hem 5. c. d. ' 
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JBut A persbn cmnnoi take advantage of a Mistaken 
WiifHbken surname in an indictment^ either by 
plea id abatement or otherwise, notwitbstand- 
-iog «uch sul'aanie hare na affinity with his true 
one.* 

Howerer, every other misnomer of the de- 
lendant, excejit that of the surname, is fatal ; 
' for a misnomer of the defendants name of bap- 
tism may be pleaded in abatement of an in- 
^dtctment.f 

And it is necessary also to give every per- jiisttkqi li* 
iioii bis proper addition or title^ and it is fatal ^'^ 
it it be not done. If a man have several titles, 
he must be described by the most honorable ; 
ttid if he have none by birth, office, creation 
or reputation, and he be described by^ any such ; 
"or trhere a gentlewoman va named merely spin^ 
Uer^ or a yeoman is named gentleman^ and in 
«D suoh like ifeases, if such matter be {>Ieaded 
« abatement, and ftmnd for the person who 

fteads it, fbe writ shall abate. :{: 

But a Trader may be sued either by his de- 

*gree or rank in society, independent of his 

^rade, or by the name of his vocation,§ 

Oentleman, or esquire, are either, of them Proper ^d» 

good additions for the .estate and degree of a l^J^l^^ 



i«>-«M*wa«» 
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liian,geatlewoinanforthatofaMroman. Lab(yuf^ 
• er is also a good addition for tli^e estate aad de- 
gree of a man, but not for that ofia woman ; and 
.widow, single woman, wife of J. 5.,, spinster, 
are good additions of the estate and degree of 
Additions ^^woman ; .hut burgess, and citizen^ andscr- 
too^gencrab Y^n^, , ve all of them top general, and there* 
. fore Qot good additions 4>f the state or de** 
gree either of a mfm, or woman. ^. * 
Several de- And if several defendants, of different name«i 
wUb^the bave;the same addition, it is safest to repeat the 
•ameaddiii-. addition. ^fter each nan[ie, applj^ing it particu-^ 
larly to every one of them; and whpre a father 
hath the same uame,and the same addi^on,with 
a defeni^ant, being his son,^ a writ is ^ abatet- 
.ble,. unless it add the addition of the younger 
to the other additions ; but where the fatiier js 
,alone the defendant,, it is said that there is.no 
need of the addition of the elder. And if the 
son be in the custodjf of the marshal^ and so de- 
clared against, it is said that the count is good 
without the addition of the younger^ unless the 
father of the same name and addition- be also 
in the custody of the marshal .f 
Addition It is a /a/a/* fault to^ apply such ad^itiam t(y 

**'.* **®*. th;e name which come under the alias dictus only, 
and not to the first name : but it is said not to 
be material whether any addition be put to the 



♦ 2 Hawk. 23. 
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larae which *comes under alias dicttis or not, 
because what is so expressed is not material.* 

The additions of the estate^' degree and my.«- Mystery tt 
'erff of the party are not sufficient, unless *hey ^^^^J^"* •'Z 
>e the same^ which he had at the time of the 
writ; and in this respect such additions differ 
from that of place, which is sufficiently shewn 
by naming the defendant late of such a place. 

Also such addition miist be expressed in such 
Qianner, that it may plainly appear to refer to 
ftie party ; and therefore it is not well express- 
sd by- the addition of bis mystery, naming him 
Km of A. of B. butcher, because butcher refers 
to A. rather than to the 8on.| 

The word m^^^ry includes all lawful arts, Meanings of 
trades, and occupations ; and if one, under the ^^ 
degree of a g*entleman, have divers of such arts, 
trades, or occupatioos,' he may be named by 
any of them.J 

' ' But the addition of farmer, seems to be an Farmer, 
iMafficient addition, because if any mysteiy be^^^^* 
implied to the notion of it, it is that of hus- 
bandry, of which busbandmanis the propier ad- 
dition , 

•With respect to place of residence, it is aResidehee. 
good additioi^ of this kind to name the party 
late of such a town^ in which respect this addi- 
tion diflTers from thi^t of the estuie, degree^ or 



« SUuaf. P. C. 68.— 'Leach. C. L. 355. 
t a Insu 670.-.2. Htlc't HwW 1T7. $ 2 Ju»t, 668. 



16|^ TBIAIi HV -PRIMl»illiv - 

fn9$tery^ and it is said that if a defendant ba 

named of A. and late of B. it is snflik^ient tp* 

prove either addition.* 

fltewrrM p«r- If several persons be indicted for an«o^Bknee j 

cd^brpne misnomer or want^ of addition of one, quaafaetli 

o&Qce. ^ indictment only against him, and the resfe 

shall be puttQ answer, for they are ii^ law a* 

several indictments.f * > 

JOefpnd^nt A person, though his name be piistaken, )$ 

to take* ad- "^ obligpfi to take advantage of it j and liiere* 

Tanugtt of fofe if a person be indicted and acfjpitted of a 

crime, and afterwards he is indicted for the 

same pfience, in which second indictment the 

crime is described tp be the saiM in snbatance^ 

with some variation of the name or addition, 

&c^ he may make good \he variance, by a^errifig 

that lie was the ^aine person meant in both.;^ 

Mast make So though the naole and addi|;ion of tiie 

feolrhc ^ party indicted, ought to be inserted, and inserts 

pleadg. ed truely in every indictment ; yet, if the party 

be indicted by a wrong name, or addition, and 

he plead to that indictment not gmlty, or anv- 

si^er to that indietment upon his an'aignmenl 

bv that name, he shall not be received after to 

pjead mi^tfiomer or falsity, of his addition, for 

be is concluded, and estopped by has plea bj 

that name. 

■ I I ■ i ■ ■ I Jn I !■ I.. I I I ,1 y 111 ■ >»^—^gh—i <>fc^**>» 

* Str. R. 994. 

t 2 Hale's Hist. 177. 

} 2 Hawk. c. 33.^ 



Tberefore be that will tuke tdvantage of the And do it 
nisnomerof hiB nanire, or addition, niust do ^j[i^"g^^** 
t upon bi» arraignmeiity and the entry muBt n^ent. 
lie special. 

After all, there is little Advantage accruing What ad^ 
to the Prifioner, by means of these dilatory -^^"^ f\^ 
pleai; ; because if the exception be allowed, a f^^Q^Mit. 
new bill of indictment may be frmned, accord*' 
ing to what the Prisoner in bis plea avers to be 
his ti*ue name and addition. For it is a iiile, 
iipon all pleas of ilbatement, tiiat he who takes 
advantage of a flaw, most at the same time 
A^ how it may be amended, 
' ' Therefore the safest way, in criminal cases, 
is lo allow the party^s plea of misnomer, for 
he tbat pleads misnomer, ipust in the plea 
set forth what his true name is, and then 
be concludes himself ; and if the Grand Jury 
be not discharged, the indictment may pre- 
sently be amended, and returned according to 
the name he gives himself,* 

2. As to the day and year of the offence com- Time of the 
mitted. This is necessary to be contained in®*^"^*' 
the indictment. For it is laid down as an un- 
doubted principle, in all the books thaft treat of 
Ibis matter, thai no indictment whatsoever can 
be good without precisely shewing a certain 
year and day of the material facts al-eged in it. 
But if an indictment lay the offence on an un- 
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certain , or impossible, day, as /where it laysit on 
a future day, or lays one and the same ofifenet 
at different days, or lays it on such a day, wbich 
makes the indictment repugnant to itself, it it 
Toid ; and it hath been adjudged, that no defect 
of this kind can be helped by the verdict.^. 

Offtoew If the offence be committed on the nigltf 

in the Diglit ^^^^^ midnight, it must be laid in the indict- 
ment as of the day before; and if after ifiidr 
night, as of the day after ^j^ 

Assaults. In indictmentiEi for assaults there need 'not be 
a repetition of the time, or even a reference toit, 
as the time first laid will be connected with^all 
the subsequent facts. But in indictments for 

Felonies, felony it is otl^erwise, and especially where the 
crime cou^sts of a continuation of facts.^ 

In short every material fact whiclTis i»uatih 
and triable, must be laid with time and place^ 

Omissions. Where an indictment, however, charge a 
man with a bare omission, such as not scouring 
a ditch, or repairing a certain piece of. road, 
which he may be bound to do by tenure,, or 
prescription, time is not neccessary to be sla- 
ted, because it L^ a present evil which its com- 
plained of.|| 

Flace where. ^^ -^^ *^ place. — The venue is necessary for 

♦ 2 Hawk. c. 25. 
t Lamb, b. 4. r. 5. 
J 2 FWs Hist. 178. 
g 5 '^crin R. 620. 
II 2 Hawk. e. 25f 



trial of an offence ; but a mistake of precise 
place wilk be immaterial, fio long as on the evi- 
dence it appear to have been committed within 
the parish stt least, but perhaps within the jtirisi. 
diction. •^ 

' 4. As to the person mgainsi whom committed^ Pewtm 
it is sufl^cient to observe, that if he be known, agra'ost 
hisname onght to be inserted, but if he be not 
fcnovm, his name is not requisite for support- 
ing an indictment.f 

ft. The manner of the commission. An in^ Manner of 
dictmentbeingmerely aplain, and certain, nai'- ^o^n^^ssicn 
f^tive of ah offence committed by any person, 
andofthose necessary circumstances that concur 
<o ascertain the fact, and its nature, in which, 
in favour of life, great strictnesses have at all 
times be6n reqnired, it is therefore laid down 
as a good general rule, that in indictments the 
special manner of the whole fact ought to be 
«et forth with a sci*upnlous certainty, that it 
may jtidicially appear to the Court that the iti- 
dictors have not gone upon insufficient pre. 
fni^pes.:j; 

Hence, it hath been hold en, that no periphrasis Particular 
or circumlocution whatsoever, will supply th<>sepre88ian8*** 
^ords of art which the law has appropriated nccettary, 
€orthe description of the offence; as burglari- 



* 1 Hawk. c. 25.--5 Ternj. R. 162. 
t 2 Hale's Hist. 181. 
% Cal(U!0lt*8 Cases, 187. 
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otuljf in an imlictnu^nt of burglary \ felwiiouMljf 
in an indictment of felony, and the like. , 

^ Also an indictment charging a man disjuofr 
tively is void ; as that he beat, or caused. to be 
beaten, for here are distinct offences, and itap-* 
pears not of which of them the iodictors Itave 
accused him.* 
ArcQsatimi AIso an indictment accusing a man in general 
f^rms. terms, without ascertaining the particular Ibct 
laid to his charge, is insufficient ; for no one 
can know what defence to make to a charge 
which 18 uncertain, hor can plead.lt in bar or 
abatement of a subsequent prosecution. But 
^' conmaon barreter and disturber of the peace 
of our Lord the King,'' &c. is good ; becauiK 
' barretry is an offence known. 

Also an indictment against one for being ji 
common scold is good without setting £»rth th^ 
particulars.-}" 

Nor is it necessary to prove the particular ex- 
pressions used, it is sufficient to prove generally, 
that she is always (as the report says) scoldii^* 
But though the indictment is good in a general 
form with these words, yet it has alw^y# been 
held that the prosecutor must give the defefid- 
8^t notice before the trial of the particuiar.ifi' 
Btaiices of the offences that are meaut to be 
proved 4 



* 2 Flawk. c. 25. 

t Ibid. 

t 1 Term. R. 75 4. 



, ^Itin4ictm€at against a man for that ^' lielnfMetDy.. 
^iiiousl^ topk j^pjd carried away goods and 
battels of aijiother,^' without shewing what is 
i^rtaio, ^ Qtu hors^jf one ox^ or the like, is not 
;Qod. 

Also the number of things stolen must be ex- Number t>f 
iieased \n the indictment; fo*- it is not suffi-^*'"'^**'*^'"' 
ieiU to M«ii felonvoudy did steal sheep^ without 
jcpreotsing their nnmban 

AijmI the value of any tjiiog stolen must also value of 
PQl Wfl down in th^ indictment, that it may^**^^^' 
iqpear whether it bie irranc^, or />er2V^ larceny •* 
.yFi^res to express numbers are notallowablepj^nres not 
MQi^ic^BPt^nts, but numbers must be expressed ^^™'^**^'^ 
a words; except where any instrument is to be 
pt out. in an iudictment, for in that part the 
iffiiiGript must be an exact copy.f 
• fiig. . The fiu:t iiself^ and (^ nature of it^ must Facts not to 
leset out precisely, positively, and-substan-^-ay of reei 
ir^y, and not by ii»yof recital, as with a^al. 
•h^retifi f and it must expressly allege «very 
Itiiligf <Mui||erUd in tbe description of the sub- *. 
itepoe, nature, and manner of the crime, for no 
intendment shall be admitted to supply a defect 
^this kind. Tkus^ murder must be laid to be 
cominitted with malice aforethougifit^ f^r wiih- 
Wt that allegation, it is not murder ; robbciy 
piufit bip stated to be done feioniomlt/ ; h<Mise<- 
breaking in the night, bnrglarioHsiy^ ^^e. ' 



♦ Hale's Hist. 182.— Lamb. 407.^ 

t 2 Haje's Hist. 17a--Cro. Cir, Comp. 04. 
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Offtwm by Also an indictment, gronnded npon an offence 
made by act of parliament, must^hy express ttords^ 
hriug the offence within the substantial descrip- 
tion thereof; and those circumstances mentioned 
in the statute to make up the offence shall not 
be supplied by the general conclusion, ^^atn^/ 
the form of the statute. And so it is, wherean 
act of parliament ousts clei^ in certain cases, 
for though the offences themselves were all at 
common law, yet as they were at commcA) law 
within clergy, the parties, if convicted-, fihalJ 
not be ousted Qf clergy unless these citciitt* 
stances, as, of malice aforethought^ o)r in or 
near a highway^ 6fc. be expressed in the indicfi 
ment.* 

But there is no necessity in any. indictment oi( 

a public statute to recite such statute, for thi 

judges are bound ex officio to take notice of all 

public statutes. 

Wrong f^ Yet if the prosecutor take upon him to do it, 

rtatote. ^^^ materially vary from a substantial part of 

' the purview of the statute, and conclude againH 

the form of the statute, he vitiates the indict? 

ment. 

But no advantage can be taken of a variance 
from any part of a private statute, without shew- 
ing it to the court in a pro|)er manner ; because 
Qtherwise such statute shall be taken to be M 
it is recited. f 

W I ■ ■ I - - - I . t ' ■ T f-^ "^*^^^ 

* ^ Halt^'8 Hist. 170. f 2 Hawk, c 26. 
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• 9. As to. the conclusion. R«i^ii1arly every Condu^oi. 
jadiotment ou<>-kt to conclude against the Peace 
j^ our Lord th^ J^inc^^ his crown and dignity^ 
aad therefore an indictment without such con« 
elusion is inaufHcient, though it be but for 
jisiqg a trade^ not being an apprentice ; for 
erery offence against a statute is contra pacem^ 
and ought so to be laid. 

, ind if a tiian be indicted for an oH'ence 
Ijipposed to be committed in the time of a 
%mer King, and it conclude agaiu^ the peace 
flour Lord the now King, it is insufficient ; 
for it must be supposed to be done against the 
(eace oi that King in whose lime it was com- 
mitted 

But if an offence be supposed to be begun 
i{f,the time of one King, and continued in the 
time of his successor (as a nuisance,) it must 
couclude against the peace of both Kings, or 
tbe it is insufficient.* 
; It was formerljT hplden, that no indictment oicw;?]. «l 



jpjpanded on a statute, and concluding against <^<**V"*^'^ 
^e form of the statute, could be maintained as also oAinct* 
W indictment at common law, if it were uot^y*^^"^ 
maintainable as an indictment on some statute, 
because it appears that the prosecution is 
pounded on a foundation which will not sup^ 
port it: but the law is now taken to be other- 
wise; and accordingly it hath been adjudged, 
" ' ■ > ■■ I I ■ ^ 

» 2 Il8ltt*& Hist 180.— 3 Burr. R. l003«-*Cro. Cir. Comp. 94. 



%h^ on a special indictment on the statute ot 
Stabbing, the defendant ,may be fomid gmlty 
of general manslaughter at conmon law, and 
tbe words ^^ against the form of the statuit'^Te^ 
jccted as senseless. 

i3ut it is agreed, that a judgment off % 
statute shall nerer be given on an indietineDt 
M hich doth not conclude against the form of the 
statute ; and therefore if the fact indicted bt an 
offence prohibited by statute an/y, and the io^ 
dictment conclude not ^' against the form of At 
Stat Hie,'* no judgment can be given upe^n ift ; £jr 
though an indictment, whicb is redtodan^ 
may be helped by rejecting what issenselesSi 
an indictment that is defective, in a material 
party can be no way supplied.* • 

Having thus gone briefly' through the com- 
ponent parts of an indictment, so far tts to girtf 
nnes^perieneed personi} some general nottott of 
its construction, it is only necessary fntther ttf * 
lly^_ ii^gm observe, that although the offences of several 
MisiaMmrpergoiis caiiuot but be several, becaiise one 
wHentB. Bism s offence cannot be another s, but everjr 
man must answer for himself; yet if it wholly 
arise from a joint act which is in itself criminal» 
as where several join in keeping a gaming- 
house, or in deer-stealing, or maintenance, 
extortion, or the like, the defendants mi^lHB 
indicted jointly and severally, as that they aui 
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&ach of them did so and so, or jointly only, for 
It suificiently appears, that if all are joined in 
Mch ifct,' each moist be ^ihy ; and therefore 
Mmd of tbeiBT may be convicted, and sotne ac- 
qciitted. ■ 

But where the offences arise fi'om a joint act joint ac% 
4liieb in' itself is Hot criminal, but may be bo by 
reason of somepersonal defect peculiar to each 
AidenAaM^BS M'here dirers folloM-ed a jointtitide, ^ 
ftfrithich the latr required a seven yetfrs appreq- 
tli^^sbip, in Tvhich case each trader's particular 
dcffect; and not the joint atct, made him gnilty, 
it wa» most proper to indict them sevt»raMy, 
ftariT not jointly, because eaiehman-s offence tvas 
gn^QBded on a defect peculiar to himself. 

AH<d for this reason indkrtments have been 
fMshed for jomtly charging several defen- 
dants for nonrepairing the streets before their 
houses, or for neglectiDg a day of fasting ap-» ' 
pointed by proclamatron^ ; and this itsi agree*'' 
able lo the rule of law* as to brlngmg^iic- 
Ikmtr on penal statutes^ "t^berein several de- 
fendantf sliall not be joined, except tt^ be in 
rtspeot of some one thing in whkh all are 
jMiMly concerned.* 

After thisgeneral explanation^ the few follow- 
ing* «pecYniens of the aetual construclibh of in- 
iletmentd on seme of the most eommon occ^- 
Mods may suffice. ^ 

* " ■■ I ■ , - - - - • ■ - ' I " I ■ . ■" ' I . 



Indictment for a common AssauH* 
Couuty of 4 ^' The Jarors for our Lord th^ Kingf 
V' 



*— T 



upon their onth, present, that 

" A. B. late of the parish of ^ ia the 

*' county of ;- yeoman, on the -*— ^.day 

*' of— IB the ■ year of the: retgn of 

^' our sovereign* Lord George the Third, &e. 
with force and arms at the parish of ■ 



«6 

44 



in the county aforesaid, in and upon one P. 
^'^ Q. in tlie Peace of God and . our said ImA 
'^ the King, tfajsnand there being, did make an 
'^assault: and him the said .P. Q« then and 
^' .there did beat, wo^nd, and iil-1i*eat^ so ttiat 
^' his life was greatly despaired of, and Qtbar 
'^ wrongs to the said P. Q, then and there did, 
'^ to the great damsfge of the said P. Q.and 
^\ against the Peace of our said Lord.tbe Kifif* 
" his crown and dignity/* . 

For Larcef^. . » 

County of c " The Jurors for our Lord the Ki'di; 
■ ■ T — ^'' upon their oaths- present that ;A. 

V B. late of-— in the county of on 

*^ the -^ r-. day of in the . year 

*' of pur sQ-tereign, Lord George the Third, 
" King, &e, with force and arms at the parish 
aforesaid, in the county- afojres^id, -^one 
silver tankard, of the value of 6y0poundi 
of lawful money of Great Britain^.. of tl|t 
** goods and chattels of one M. N* twp-silyer 
'' tea-spoons of the vulue of twelve-shilliAgs* 
^* and one linen shixt of the value of eigb^ 
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** slvllings of the goods and chattels of one P. 
*' Q. then and there being found, feloniously 
•* did &TBAL) tXKti and carry-away, against 
*• the peace of our said Lord the King, his crown 
*' and dignity.*^ 

Agmtflisi a Cgnstahle for extorting moneff from 

a permm mpprehended by him on a Bench 

^Mffantj to let -him go, without carrying him 

before a Jmtice of the Peacei 

County of ( " I'he Jurors of our Lord the King 

■ ■ " ■' *' ^ ( " on their oath present that A / B . 

•'late <]>f ■ in the county of ^— *yeo-* 

" man, on' the ■ ■ ■ ■'■ day of ' ■ * ■ in the 
•* ■ year of our sovereign Lord George 

** the Third, &c. then, being one of the Con- / 
'* stables of the same parish, at the parish afore- 
^^ said, in the county aforesaid, did take and ar- 
" rest one G, H, labourer, under colour of a 
^'-deftain warrant commonly called a Bench- 
** warrant, which he the said A. B. then and 
'^ there had ^ to apprehend the said G. fi. to 
•^answer to a certain trespass and assault of 
*' which the said 6. H. then stood indicted 
^* as the ftaid A. B. then and there alleged and 
** pretended, and the said A, B. him the said 
*• Gi H, th^n and there had in his custody, and 
*' ihat'the said A. B. afterwa'rds to wit the same 
**^^^4lety'aild ydtrat the parish iaf6resaid,-it]r' the 
• *• 'e6aaty ttibreAttid ,* unlafrfully corfliptfy, ■ 'de- 
^^bei^ftSly ^nd 'etttwiWiety, ibr widcet- {{till* 



** sake, and contrar}' to tlie duties of his odire^ 
/' did extort, receive/ and take of the said G. 
^^ U. the sum often shillings of lawful money 
. *' of Great Britain, for discharging the said G. 
*^ H. out of the custody of him the said A« D^ 
^* without conveying him before any Justice 
** of the Peace for the said county, to answer 
to the said trespassr and assault whereof be 
was supposed to stand indicted as aforesaid^ 
^^ in contempt of our said Lord the King and 
*^ his laWS) to the evil example of. all otbefs 
^H.ittlie like case offeiMing, and against the 
^* Peace of our said Lord the King, his crown 
'^ and dignity. 



C4 
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jpar a Conspiracy afnumg wark^mew ^o; tdise tkm 



wages. 



County of ( " The Jurors for our Lord the King^ 

Upon their oath, present that 



f 



<* A. B. late of CD. late of dnd £.R 

'* late of all in the county of — *— on iht 

•* . ' day of — ^ In the year of 

•* the reigfn of our sovereign Lord €reorge the 
*' Third, &o. being workmen andjoumeymen 
** in the art, mystery^ ^nd manual occupation of 
a (here state the trade) and not being conten 
to work or labour in that art and ixiystciy, 
*^ by the usual number of houiis in each day, 
'^^ and at the <us.ual rales and. prices, ;|<ir whith 
M they^ ; and other 'workmen and jourpqymeoi 
^^ vfare wottt^and g^uslomed to ^rlc, jbiit 
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*^ falsely and fraudulently conspiring and com* 
^^ bining unjustly and oppressively to increase 
*^ and augment the wages of themselves and 
^' other workmen and journeymen in the said 
*' art, and unjustly to exact and extort great 
^^ sums of money for their labour and hire in 
^' their said art, mystery, and manual occupa* 
*' tion, from their masters who employ them 
** therein, on the same day and year at the parish 

*' aforesaid, in the county aforesaid, together 

* 

" with divers other workmen and journeymen 
" in the same art, mystery, and manual occupa- 
" tipn, unlawfully did assemble and meet toge^ 
*^ ther, and so being assembled and met, did 
" then and there unjustly and corruptly con- 
'^ spire, combine, and agpree among themselves, 
^' that none oC the ^d conspirators after the 

said day of ■■ would work at 

any }ower or lesser than (here state the in* 
creased wag/es demanded) and also that none 
** of the said conspirators would work day work " 
'* or labour any longei^ than from the hour of 
(here^t|ite the hdur of the morning, if that 
make anfffffirt of the conspiracy) in the morn* 

** ing, till ttfe hour of -in the evening in 

*f each day, to the great damage and oppression, 
** not only of their masters employing them iri 
^' the said art^ mystery, and manual occupation, 
^SbataW of diy^rs other lus Majesty 'i$ liege 
^^Viitgectft, ton the evil example of all others in 
'^ tke ^ke case offendiag, a^d a^raiittt th« P<^ 
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. **»of our *aid LoW the King", his crowd arid 
*' dignity/'* 

Fof* keeping a disorderly House* 
l^ounty of c*^ The Jurors for our Lord the Kfrig'^ 

— i '' upon their oath present, that A* 

** B, late of the parish of in th^ county* 

** of ' labourer, on the * ' dsty of 

*' ■ ■ in the — year of our sorereigri 

" Lord George the Third, &c* and at dithers 
** Other days and times, between that and th^ 
" day of taking this iniquisition, with force ani 
•* arms at the parish aforesaid, in the county^ 
'^ aforesaid $ did keep and inaintain, and yet dotli. 
*• keep and maintain, a certain common ill-* 
** governed and disorderly house, aiid in his 
** said house for his own lucre and gain, cefti^in 
" evil atid ill-disposed pei^sohs^ as well men as 
** wbtnehi of evil name and fame, atifl 6f dis* 
*^ honest conversation, to frequent kiid come 
together then, and at the said other days lind 
timeSj there unlawfully and wilfully did 






lA*. 



* 'lliis form is for the common law indictment, but reqatres 

'only the additional words *^ and against the Krm of the statute 

in that case made and provided;" (which stat. is 2 and 3 £dlr. 

6. c. 15.—'] on an indictment for the statutable offence of tbe 

same kind ; for the statute w^s made in affirmance of the 

- conhmon law, and the only diflerence is in thre tti'easufe of 

'i^bishmebt after cotirictfon. A 'somm^ry ' ttmtlky^ ii * myw 

jSimjfor tlili . spedet of tcdfence ,\sf f]0' Hud 40 j&i^ ;#.- c. 

it do«8 not snpericae the o|4 r^edy by indiefoient* 
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^ ca^se, and' procur^e ; and the said men and 
^' women in hia said, bouse at unlawful times, as 
^' well in the night as in the day, then and at 
^^ the said other days and times, there to be ^ 
^ and remain, drinking, tipling, whoreing, and 
^ misbehaving themselves, unlawfully apd wil? 
^^ fully did permit, and y<^ doth permit, to th^ 
^* ^eat damage and cojnnipn . nuisknce of all 
'''ibe subjects of our said. Lord the King, and 
*^ against the Peace of our said Lord,- the l^ing^ 
V his cfQwn .aqd dignity^ 

For foresiailing the Market. 
CHupty of ^ *' The Jurors for our Lord the King^ 
^ ^■■■^■ y^ ■ V '* upon their oath present, that A. 
¥ B. late of tl^ parish c}f — r-r— -- in the county 
^^* trf -Ti—- yeoman, on the ■ "^" ' ." day of 



"^^ 



ft in the ^ year of the reign of our sovct 

^ reign Lord George the Third, &c, at the 
'^^ parish aforesaid, in. the county aforesaid, did 
f* buy, and cause, to be bought, of and frpm 
^*one D, E. five hundred pounds weight of 
♦* cheese for the sum of . ■ of lawful money 
** of Great JBritain, as he, the said D. E. then 
^* and there yv^^ copiing toward the market of 

" ^to sell tjhe ^aid five-hundreci poundi| 

♦* wieight of cheese, and before the same was 
" brought into the said market, where the 
" same should Jbe sold ; in contempt of our said 
** Lprd thg King and his laws, to the evi|^ 
^* example of all ptliers in tl)e like case 9ffeii4i» 
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^* iiigj and against the peace of oiiir said Loixl 
•* the King, hfcji crown and dignity/*^ 

r . . . ' 

' We now return'to the proceedings on the trial. 
• The Prisoner hating put himself upon his 

Witneties country, the prosecutors and witnesses are next 
called on their recognizances, 'and they take the 
place assigned to them by the Court. 

Jttiyc^W. Then, the Petty Jury are called on tbeir 
panel by the clerk of the peace in this manner : 
*^ You good men that are returned and im- 
^' panelled to try the issue joined between our 
^' Spvereign Lord the King and the Prisoner at 
f' the bar, answer to your names, upon pain 
^* and peril that shall fall thereon ;■• which 
done, and a fuU jury appearing, the clerk 
of the peace calls the Prisoner to the bar 
indi&ays to him^: '' These good men that were 
^^ last called and have appeared, are thos6 
" which are to pass between our Sovereign 
** Lord the King and you (upon your several 
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^ The foreg^oiug^ are indictments for offenees at commoa 
law ; those for offences a^rainst Statutes must pursue the wordf 
of the Statutes in describing the offences, and eonclode in addi" 
tiopy ** and ag^ainst the form of the statute in that case inade 
tnd provided.** 

The non-repair of roads, presents one of the most common 
oeeasioD« for indictmenta at the Quarter Sessions, but th^ 
form of a presentment by a Justice of the Peace having 
I^CfKi given in a pr/evipus page^ and that not differing^ from 
^n indictment in any essential points, it wsft Bot thoQi^bt 
liectssary to insert a spoeimen of the latter. 



•l 

* 



4i 



'hiiAL Of PEi80ifBmi#. )8a 

^ lives ana deaths if it be a capital ofTence) 
^* if therefore you will cballenge them, or 
^^ an^ of them, your time is to speak, as 

they come^ to the book before they are sworn, 

and you shall be beard;'** then Procla^ 
nation is made by ihe cf ier of the Court to 
. the following effect: ^f If any can infoim 
" the King's Attorney or this Court of any 
•'•treasons, murders, felonies, or other misde- 
^'meanors i^inst A, B. the Prisoner at the 
** bar, let them come forth, for the Prisoner 
** stands upon his deliverance.-f 

Challenges are of two kinds, viz. either tq Chall^nfef. 
the array, or to the polls. 

Challenges to the array are at once^an ex-Totiitir- . 
ception to the whole panel, in which the jury '^^^ 
are arrayed j or 9tii i\\ order, by the sheriff ia 
{lis returo. 

And this kind of challenge is two-fold, ei-> 
ther a principal cause of challenge or to the 
favour. 

A ppincipfli cause pf challenge is grounded . 
on such a manifest presumption of partiality^ 
that if it be found true it unquestionably sets 
ftoide the array, or the juror. 

And there are many principal causes of chaU Principal 
lenge to the an;ay, viz. if the sheriff, or other^"*^i 
pfficer, be of kindred or s^lBinity to the plaintiff 

♦ Q Hawk, c, ^. 

t Dalt. c. ]l85.--Cro. Cir. C(U9p. 13f 



184 •s^JJaf.,fw nifitaauuL 

OX^ defendant, if thi^ <»ffiaity, cpnldpue ;— -if tbe 
officer return any juror on tjie noinii^ation of 
jSither parfy,^ the whole array shall be quashed* 
If the plaintiff or defendant have an action, of 
battery against the sheriff, or the sheriJOTagapst 
pither party^ this is a good cause of cballengej.' 
So if the plaintiff or defendant hay§ an action 
of debt against the sheriff ; so if the j^heriff oi 
his bailiff which returned the jury be under the 
distress of either party ;-^o|* if thi^ sheriff or 
)iis bailiff be either of counsel^ attorney, officer, 
or servant of either party, or arbitrator in 
the same matter, the array may be well chal- 
lenged,? 
to ttM Ai<» As to a challenge to the array /or /a vor, it 
voiir. being no principal phallengfc, mu^t b^ left t^ 
the coDscience and discretion of the triers; 
as if either of the parties b6 tenant to the she* 
riff, or if the fafheiiff have an action of debt 
against either of the parties, these are causes 
pf challenge to the faVor only ; for the sheriff 
thereby is not under the party's influence, but 
the piarty under his.f It is said that the subject 
cannot take a challenge for favor against ,th^ 

• 

King, without shewing some actual partiality 
in the sheriff or juror, or some particular 
cause in respect whereof the King may influi^ 
iince them 4 
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* Co. Lit. 156. 

t 3 Black. Com 359, 

i 2 Hawk', c. 43, 
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iChftHen^es to the arrmy arie oiow l;iowever 
10 onfireqoieQt, that we pass on to consider chal- 
lenges to the polls. 

A challenge to the polls^ is a challenge tOTotbeP^Us. 
the particular jurors, and these challenges also 
jure t9it>«*fold ; either perempiory^ or for cawe 

A peremptory challenge is so called, because Pemnptdiy. 
^ptfton may challenge peremptorily upon his. 
«wn mei^. dislike, without shewing any cause .*^ 

Tpe mnnbere that might be challenged pe-' 
ftmptorily |iaye been varied at different periods, 
kjr divers iMBtutes,t according to the nature of 
Hie oflfence ; hut now the privilege stands thus« 
h treason of every description the^Prisoner may 
^lenge thirty tod five peremptorily, but in 
Mber felonies only twepty.J-^The King how* 
fsm |Aial| pdt be alloiried a peremptory chal* 
Iengc.§ . . 

A challenge t^ the polls, for eawe shewn, FtfcauMu 
is either principal, or to the favor. 

And the principal challenge is reduced to 
fciir hteds prqpter honoris respectum ; proptef^,^ 
irfeetttnf / propter affectum ; and propter de^ 
j^him. 

■ 

• Co. Lit. 166. 

f 22 Hen. S. c, 14.<^^ Hen. 8. e. 3.-33 Bm^ S. c. 23. 
1^2 Ph.&Mar. c. 10. 
t 4t Btack. Com. 354. 
I 39 Edw. 1^ St. 4. 
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Reepectom* 1. Proptet^honoris respeettmi^ or iu respeet t9 
the rank and dignity of ike jut or ; as if a lord 
of parliament be impanelled on a jury, he Biay 
be challenged by either party, or he may chal- 
lenge himself, 

PefectuB. 2. Propter defectum : or for a defect ; as if 
a jurjman be an alien born, this is defect of 
• birth, 

. So if the juror be within the age of twentji^-' 
one, it is a good cause of challenge,* andi is ie* 
feet of age r or that he hath not sufficient , e^* 
tate, this is defect of estate.^ 

Affecimn. g. Propter €i^4fc/i«m, or for suspicion of biayt 
or partiality. Therefore if the juyor be of the 
blood or kindred to the party in the pnMca* 
tion *; or under his power or dirept influence, . 
a9 tenant, or servant, or of council with bi|ft4 
^o if he has declared his opinion hef^r^hap^ 
respecting the guilt of the Prisoner .§ 

And an exception against a juror,, that lie 
hath found an indictment against tlie p^rty 
for the same cause, hath been adjudged gpod; 
«nd also upon another indictment when. the 
^ same matter is in question, pr happen to be 
material, though not directly in issue. But 
it is no good cause of challenge that the juror 
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* 3 Black. Com. 361. 

t Ibid. 

X Ibid. 

g 2 Ilawk. 43. 
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hath found others guilty on the jsame indict- 
ment ; for the charge is several against each.* 

It is also a good cause of challenge on the 
part of a Prisoner, 4hat the juror has a claim 
to the forfeiture which would ensue from the 
party s attainder or conviction. f Lord Coke 
yays', " If either party labour the juror, and give 
\k\Xfk any thing to give his verdict, this is a 
principal challenge •: but if either party barely 
labour the juror to appear and to do his con- 
licience, this is no challenge at all, but lawful 
for him to do it.J" 

Actions brought either by the juror against 
either of the partiea, 6r by either of the par- 
fiea against him, which imply malice or displea- 
sure, are causes of principal challenge ; 4bther 
actions, which do poi imply malice or displea- 
sure, are but to the favour.§' 

4. Challenges />r()j9^er rf^/irtwm, are for some l>«li«Ww» 
crime or misdemeanor that affects th^ juror^s 
credit, and renders him infemous. As for ^ 
conviction of treason, felony, perjury, or con- 
spiracy ; or if, for some infamous offence, he 
jbiath received judgment of the pillory, tumbril, 
or the like ; or to be branded, whipt, or stig- 
inatized ; or if he be outlawed or excommyn^* 
^ ■ ■ ■■ ■<■ — ' i,.i . . I II > . II ■ _ ■■ III » I ii«i* ■■ ■■ ■ ■■ ■ 

» 2 Hawk. 43. 
t Ibid. 

X Co. Lit. 157. 
I Ibid. 
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catedf, or hath been attainted, of falde rerdict. 
prixmunire^ or forgery. And it hath been hoi- 
den that such exceptions, are not solved by a 
pardon. But it seems that none of the abpye 
cited challenges are principal ones, but^ only 
to the favour, unless the record of th^ out- 
latvT}, judgment, or conviction be produced, 
if it be a record of another court ; or .thg 
term be shei\;n, ff it be a record of tihe sam^ 
court • 

Further^ as to challenges for suspicion $S, 
favour ; although a juror has not given app^- 
rent marks of partiality, yet there may be suffii 
^ cient reason to suspect he may be more favour;i^ 
ftble to one side than the other, and this ff 
reasc^i for a challange to the favour, The 
causes of favour are infinite^ and in these 
inducements to suspicion of favour, the ques-. 
tion is, " whetlier the juryman be indifferent 
as he stands unsworn;" for a juryipan quglit 
to be perfectly impartial tp either sid^,*!: 
KocbaOenge There can be no challenge either to the array, 
fuiy. * ov to the polls, before a full jury appears : tf 
there be a defect oi jurprs, the party ivbo in- 
tends to challenge the array, ma} pray a t^les, 
and then challenge the jury. As thq challeogc^ 
to the array must be before any of the jury 
are sworn, so challenge to the polls must be 
before the particular jurors are 8\vorn.:J; 



♦ Ibid.^2 Haw. 43.— 3 Black. Com. 563. 

t Ibid. 

X BuU. Ni. Pri. 8vo. Edit 307. 



TRTAL OF PRISONERS. 1)89 
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After a challenge to the array, the party may 
tlialleiige the polls, but after a challenge to the 
^lls, there can be no challenge to the array; ^ 
and he who has more than one cause of chal- 
lenge against a juror, must take them all at once^ 
but if he challenge a juror, and the cause be 
tbuhd insufficient, he may nevertheless after* 
Ward challetige him peremptorily, for^perhap* 
the very challenge may create a prejudice iu 
Hie mind of the juror so challenged,* 

A challenge to the array must l)e in MTitifi^, One chaU 
tirtit a* challenge to the polls is Short and verbal.^ **".S* >» 

A principal cause 6f 'challenge being ground- other Verr 
M on a manifest presuiiiptionof partiality, . if ^' 

If 'be found true, it unquestionably sets aside 
the array, without any other trial than its being 
nsaoe out t<^ the satisfaction of the court, before 
wTiich the panel is returned. 

'But' a challenge to Ifie' favour, Avlien the 
partiality is not apparent, must be left to the 
'iliscretion of the triers.t 

If the array be challenged, it lies in thcHowcbal- 
idiscretioQ of the court how it shall be tried ; '•^Pi^ *<> ^ 
ilbtnetimes it is. done by two attpmies, some- 
times by two coroners, and sometimes by two 
of the jury ; with thi^ diflference, that if the 

chatleii^e be for kindred in the sheriff, it is 

• % ... I . . . . ' - 

■ I • II ■ I. I ■ ■ ■ I > I ■ I ■ 1 I " ■■ I I I. I » I ■ !■ h I I I I > ■ 

* 4 Biack Com. 363. 

t Trial per Pais, 172. . * ' ' 
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most fit to be tried by two of the jurors retarn^ 
ed ; if the challenge be on account of partiality, 
then by any other two assigned tkereunto by 
the court.* 

And when a challenge is to the array for 
favour, the plaintijQT may either confessjt, or 
plead to it ; if he plead, the j.udges assign 

' triers to try the array, which seldom exceed 
two, who being chosen and sworn, the clerk 
of the peace declares to them the challenge; 
and concludes to them thus^ ^^ andsoyour charge 
is to inquire whether it be an impartial arrays 

^ er a favourable one;* and if they affirm it; the 
clerk enters underneath the challenge, " affi/rma* 
twr r but if the triers find it favourable, thea 
thus, " calumnia vera.*^\ 

As to a challenge to the polls'*; if a juror be 
challenged before any juror is sworn, two 
triers shall be appointed by the court; and if 
he be found 'indifferent, and sworn, he and the 
two triers shall try the next challenge ; and if 
he be tried and found indifferent, then the two 
first triers shall be discharged, and the two 
jurors tried and found indifferent shall try the 
rest. But i£-the plaintiff challenge ten, and the 
prisoner one, and the twelfth be swoin, thoD 
he that remains shall have added to him one 
chosen by the plaintiff, and another by the Pri- 



* 2^ Hole's Hist. 275*. 
t Trial per Pais, 165. 
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IKmer, aiid they tliree shall try the challenge ; 
and if six be sworn, and the rest challenge^, 
the court may assign any two of the &ix sworn 
to try the challenges.* 

The truth of the matter alleged as causie of 
4)hallenge must be made out by witnesses, to 
the .satisfaction of the triers ; also the juror 
challenged may on a voirdhe (Veritatem dicere^ 
|o speak the truth,) be a^ked such questions as 
do not tend to infamy or disgrace. 

But a juror is not to be asked whether ii^e 
hare been whipped for larceny, or convict of 
felony, and such questions as t^nd to discover 
matters of infamy or shame.f 

In cases where the King is party, the Jus-Panek oity 
ticesof gaol delivery, or of the Peace in Ses-^'^*^"*^ 
mop, may reform the panels of jurors, by 
putting to, and taking out, tL|e names of 
the persons impanelled, by tljeir discretion; 
md if the sheriff do not return the panel 
to reformed, he shall forfeit 20/. half to thi^ 
King and half to him that shall sue.:}: 

This act extends not only to panels of grand 
in'quests, but also to panels of the petty jury. § 

The challenges being now supposed to have j^yy o^ml 
been concluded, and the Jury fiill, the clerk of 
tbe peace calls the. Jury to-be sworn, every 






^ t Jri|ii> If r.p^is. 158.— Salk, 183, . .J ^ H^.n. 8. c. 12. 
2 HMte'VlJist, 180. 295. 
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man sererally, 2nd this is done in the following' 
manner, calling the first juror : 
Sworn. «4 You shall well and trolv trv, and telle d^* 

** liverance make, between our soTereigti Xot4 
^ the King and the Prisoners at the bar, wkora 
^^ you shall have in chanj^e, and a tme irerdid 
** give according to your evidence. So help you 
'^God/' 

Then call the second juror, and M swear 
him in like manner, and so on to twelvey and 
neither more ndr less. 

The crier then counts the jurors, as. tlie eletk 
of the peace reads their names, and asks titeii 
** if they are all sworn." 

Then the clerk of the peace calfs the priMner 
named in the indictment, to the bar^ and Indi 
him hold up his hand, and fhen says to tlSs 
jurj': ^^ Look upon the prisoner, you that are 
*' sworn, and hearken to his cause.** 
The indict- ' ^' A. B. stands indicted by the name of A. B^ 
''^^ &c. f reading the whole indictmeni as he did 
upon the arraignment) and then 5ay«, '^ upon 
*Mhis indictment he hath been arraigned; 
*^ upon his arraignment he hath pleaded not 
•* guiUy ; and for his trial hath piit himself 
^ upon^ God and the country, which conntrj 
** you are; so that your charge is to inqmre^ 
** whether he be guilty of this felony, whereof 
** he stands indicted, or not guilty ; if yoiS find 

him guilty,- you shall inquire what laiidsL'tene- 

ment«, goods, and chattels he had at me tine 
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** of the felony committed, or at any tinie since t- 
•' if you find him not guilty^ then you shall in- 
*' quire if he did fly for itj or not ; if you find 
''' he did fly for it^ then you shall inquire what 
^^ gocids and chattels he had; at the time when 
^' he did fly for itj or at any time since ; 
^* if you find him not guilty, and that he did 
" not fly for it ; say so, and no more, and hear 
•* yeur evidence." 

The reason of these latter words is, that if the pnght 
jury find that the person accused fled, his 
goods, and chattels are^ forfeited, upon the pre- > 
sumption that guilt is^to be inferred from flight. 
It is not usual, however, now for the jury to 
find tfie flight.* 

The Court then proceeds to the examinatioii witnesses 
of witnesses upon their oath, first for the pro- ®^^l^°» 
yeoution, atid afterward for the prisoner ; and 
the o^th is administered by the clerk of the 
peace in the following form : 

" The evidence that you shall give between 
** our sovereign Lord the King, and the Pri- 
" soner at the bar, shall be the truth, the whole 

truth, and nothing but the truth. So help 

youGod/'t • 
Formerly it was a settled rule tljat no coun* Ccwmsel 
sel should be allowed to a Prisoner upon the how far ai- 

' . • J- ^ ' 4. r ^ lowed to as^ 

gep^ral issue, on an indictment ot treason, or sist Prisoa- 
felony, unless some point pf.la>v arose proper®"* 

, ^ ■ ■' ■ •. '-- ■! ' ' ' — i : 

♦ 4 Black Com. 387- , 

t Cro. Cir. Comp. 14. 

Q 



4( 






!(itrlAx. OP pRuio^Kajtiii 



' io be debated ;* bot oif late years it Ims beeft 
tisual to allow counsel to examine^ and crosif 
examine ivitnesses^ and otherwise toi assist such 
prisQners, as Yi'ell for felonies, as for misde- 
meaaors ; with this difference however^ tbst in 
felonies they are. not allowed to address &^ 

jury.f • 
Court bourfd if to counsel attend for the prisoner, it is the 

duty of the court to examine witnesses for him, 
to advise him for his benefit^ and to assist him 
in defending himself ; taking advantage more^ 
liver ojf every obvious defect oi^ irregularity id 
the proceeding of the prosecation, which inirf 
•erve to acquit him ; and above all) tb bear p^^ 
tiently and favourably whatever defence M 
himself may think fit to make.$ ' ^ 

Being now arrived at that stage «rf the prO' 
ceediug^ when the testimony, both fi>r the pro^ 
secution, and the Prisoner, is to be eshibited^ 
it becomes necessary to take, at leasts a general 
view of the whole law of evidence > biit^ more 
especially of those parts of the system which 
particularly apply to criminal proceedings, and 
to parochial contr6vef sies ; because such sub- 
jects comprehend the principal business of a 
Session of the Peace. This review must ot 
ftecesstty be cursory, to be consistent >i*h tli^ 
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|ilan of the work, and the last publish^fl treatise 
on the subject presents the best model for its 
'formation.* But first the witnesses are to be 
Sworn to sp^ak the truth, which is done by the. 
.elerk cif the peace administering the o«ith to 
teach of them succes^vely. 

" Th^«vidence^ that you shall give between Witness** 
.** our sovereign Lord the King and the Pri- 
*> soner at tlie bat^, shall be the truth, the wjiole 
>* tinith, and nothing* but the truth. So help 
'/you God.**^^ ' 

The fii^t great comprehensive rule respecting ?®s* «^i- 

A o deuce neces^ 

ieridence gefcieraily, which runs through thcsary. 
-whote'systeihiof English jurisprudence, is that, 
-inf f^llcasesibotb civil and criminal, the best 
evidence, of> which tfee nature of the case ad- 
mits; ishall be required ; and that in no cases, 
except a few which are e^ necemlate rei taken 
-out* of the general rule, shall any of inferior 

authority be Emitted .t 

' For if it appear that better evidence might- 
have been produced, the veVy circumstance of 
4ta being witheld, furnishes' a suspicion that it t 
would have prejudiced the party in whose 
•power it is, had it been so produced. On this 
'.principle it has been uniformly deeded as 
a general rule, that the execution of a deed can , 

•only be ^proved by one ^f the subscribing 

^^ _. . • -.-,... ^ 

* Hw i t I t m ■ , , ,mm m r i . I «. T . ■ • II ^11 I I »i ■ i n > , ■ i m i . . » ,iii ■ »ii « < 
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* Peake's C'ompeDdium of-Etrcknce, 4 Edit, 
t Pe>(*'«Cioiiip<ii4;0.wLa«>:«fE«i.286. ^ ' 
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witnesses. This however proceeds on the ftup*' 
position that such one is alive, and his presence 
to be obtained; if eitlier of these possibilities 
fiestiiotto fail, the next best evidence becomes the best^ . 
*"^ 'and therefore admissible.* What that mayvbe^ 
must'depend on the circumstances of each par- 
ticular case : sometimes it can in 'its nature 
mnount to |io ipciore than strong presumption, 
as similarity of seals or hand Mriting, but 
. still if it be the best evidence the case admits 
of, it is sufficient, subjecl to obsierv^on- on its 
degree of probability and consistency « 

Thus, if an original document of any kind 
i;^ necessary in evidence, and\ it. be in the ad- . 
versary's hands, a copy must be admitted^, be- 
cause it is the , best ' obtainable efvidence, the 
better evidence being not obtainable by the 
. party producing the copy, for its being in the 
adversary's hands, is positive proof that it can*- 
not be given by the party offering the copy.'f 
Tvro kinds It may indeed happen that a fact may be 
equally goo ^^j^^//^ ^r^\\ proved through tvo different 

media, as for instance, the fact of a person 
being ra^erf to ^parpchial rate, cannot be proved 
but by the production of the rate itself, if 
obtainable ; but to prove that a person possesses 
rateable property ^ although the production of^ 
tjhe rate niight shew that he wa» .actually rated 



<^»m 



« 3 Black. Coim 308. 

t Bull, N w Pri« m^^2 Term. Rep. 20)< 



for it, yet the rate itself is not absolutely neces- 
sary to shew the mere possession of property 
liable to be rated. ^ 

Having laid down these general rules, which Dinricm of 
ttfe applicable to every description of evidence, 
we eome next to the division of it into its dif-* 
ferent. kinds ; and the ^rst great line of that 
division, is between written or documental evi-- 
dencey and oral or parol testimony. These are 
again divisible into minuter distinctions,but first 
it is proper to observe, that oral testimony being 
most commonly applicable to trials for criminal 
offences, (the subject we ^e now examining) 
while written is principally called for on appeaki 
respecting settlemtnts, the former, which the 
law denomins^tes parole must be our first subject Paroi. 
of consideration. It presents itself in three 
points of view, viz. 1st, the. nfimi^r, 2dly,^ the. 
^ualityj ddly^ the obli^atioji of witnesses. 

1. The common law did not require any dumber of 
specific number of witnesses, for the trial of ^*"****'' 
any crime whajtever, and therefore where it is 
not specially provided otherwise, one witness 
continues to be suflScient to convict an offen« 
tier; The general rules upon this subject may 
be briefly given thus, 

In treasqn, which works corruption of bloody In trewm. 
two witnesses are required. f Where the con- 
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One witness 

generjilly 

tiuiiic'usnU 



viction does not irork corruption of bloody' on$ 
witness i^ sufficient.* 
Id perjarj. In perjury also two are, of coarse, ncicessary 
' ' to giveapreponderance ; for fitherwise it would 
only i>e oath against Oiith, and a jury wonld 
have a very doubtful right ^to* conckide on tb€ 
fatlshood of that sworn by the defendantf 

But generaity in ail other ofiebcJes (unless in 
a few instances by statute, and which are chie^y^ 
though not entirely confined tb siiiiimary con- 
victions on disputes between nmsterb and work* 
men in particular trades) one viitnesa iB^ufii^ 
cient to convict offenders of all. descripticniB 
before Justices either m, or out of^ Sessiod. . ' 
2* Generally all persons are capable of being 
witnesses who are of sane mind, and may U 
presumed to havcf a proper sense of the obli- 
gation of an oath. — For it is an uniTersal rule 
in all criminal cases, that no testimony shall in 
atiy case, or under any circumstances j. be ad- 
mitted without oath. J Subject then tothese rules: 
Infants, Aliens, Persons deaG arid dumb, Jews, 
Mahometans, Gentoos, Scotch. Coveqantera, 
being' respectively sworn according to their 
rules of faith, and modes of underi^tanding it, 
are admissible witnesses.§ 



Quality of 
mtntu&ea. 



t Peak«'R Compend, 10. 
J *J Str. 7(X>. 
§ Ifftch. C. L, 114,347.- 
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But thje general rule is biest il1u8trat€d by cfm?£xcep|ip^ : 
sideripg the ei^cep^ns, wbict) are reducible 
)>riefly to the following instaoces. 
r }. Athefsts,^ because! baving^ neither hopes of Atheists. 
jreward, nor fear of punishment^ no test or ■ ^' 
rule pf faith can bind their conscience^. 

$• Persons rendered infamous. By which it Persons in- 
is to 1>6 understood that a conviction, and there* ' 

fore, much more an attainder, pr judg^nient of . 
if sasoUy felony^ piracy^ prcemunire^ perjury y for^ 
gery^ and also a judgment in aitmnt for giving a 
false verdict, or in cojispirmy at the suit pf the 
King, are. good causes of exception agaiqsta 
W!:itee9S, white they continue in force ; for whi^^ 
ajmau is^ convicted of those glaring crimes, 
against th^ common principles pf hiimanity and 
htmesty, his oath is of no weighty ; 

Also it was anciently held, that judgment for ' 
any crime whatsoever to stand in the pilioiy, or 
to be whipt^ or l>randed, being in p. court which 
had a jurisdiction, rendered the party infamous, 
and incompetent tp be a witness ; but the rigour 
of this piece of law is reduced to reason ; for 
pow it is liolden, that unless a man he put in 
the pillory, pro crimine falsi^ that is, for some 
crime which rerjders him infamous, as for per- 
jury, forgeiy, batretry, conspiracj^, or the like, 
it is no blemish to his attestation ; for it is the 
crime, and not the punishment, that makes the 
man infamous.* 7 bus where a man was con- 

* BolL N. P. 291.— 3S Geo. a. c. 45. By which tta^ate 
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BtantBttf. victed of barrctry, though he was only fined^ 
the Court held him incompetent ;^ 8o*lilso till a 
modern stat.f a person convicted of, and whipt 
for, petit larceny was incompetent^ because he 

Bestoration y^^^ rendered infamous. But as the law stands 

to crfdit* ^ 

notv, a. person convicted of grand larceny is 

' restored to bfs credit by being admitted to his 

clergy, and a person convicted of petit larceny 

by force of this statute. Besides which, a King^s 

pardon will restore every man to bis credit, ex* 

cept in the solitary instance of conviction for 

perjury under the statute^ hy which the powef 

of pardon is specifically taken away .| 

Connction . However, the party who would take advantage 

du^uri^^^ any of these iexceptions to witnesses^ must 

peach the ,\^^ prepared ^ with a copy of the record of con- 

Hess render- viction, to produce in Court, for othei^idse 4be 

ed infamous, jjbje^ti^jjj will fail.§ For it is a general rule, 

that a witness shall not be asked any question, 
the answering to which might oblige him to ac«- 
cuse himself of a crime : and that his credit is 
.to be impeached only by general accounts of 
his character and reputation, and not by proofe 
of particular crimes, whereof he was never coa- 
victed.jl 

' ■ ■ . ,1, ^ -1 ■■ I , .■■11 » < I ! ■ 

fine and whipping are substituted for what is here denominated 
*• branding," which was marking the ball of the thumb with 
a hot iron, under a stat. 'of Hen. 7. ' 

♦ Salk. 600. 

t 31 Geo. 3. c. 35. 

$ Bull. N. P. 292. 

g Ibid. 

II 2 Hawk. e. 40. 
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Neither are witnesses pertnitted to give c vi- Cannot im- 
dence of their own infamy or turpitude** Thus^^^^JJ ^***°*" 
one was not admitted to swear, that he was 
saborned and perjured .f 

But a witness cannot by law refuse to answer 
a question relevant to the matter in issue, the 
answering of which has a tendency to accuse 
Ipimself, or to expose him to penalty or forfeit 
ture of any nature whatso^ei*, by reason only, 
tlutt tjbe ianswering snch question may establish 
or tend to establish that he owes a debt, or is 
otherwise subject to a civil jtuit, at the instance 
of hisf Majesty, or of any olher •person. J 

ffi. Persons interesUd. It is a general rule Interested 
pf evidence, that persons interested cannot be P*"®"*- 
mtnesses, and much nice diserimination is re* 
quisite for the^ perfect understanding of it, as 
it applies to the competency or credit of witnes* 
ses in ciVil actions ; but as it is connected with 
criminal proceedings, a few examples will be 
Bufilcient, and even to some of these there are * 
numerous exceptions, both by statute and other^- . 



In all public prosecutions for ofiences, where 
any advantage is certaialy to arise to the Pro- 
secutor, there he cannot be a witness, because it 
would be to attest in his ouni behalf ; but where 



♦ 4 Inst. 279. 
t 3 St. Tri. 427. 
X 4G Geo. 3. c. S7. 
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. there is only 4 fioe;to the King, and nothhig 
^go^'to the prosecutor^ then he maybeawiti* 
uess, . 

So a person whqse property may be p^ej^'^ 
ilicecl by a forgery, is no evidence to prove it 
on an indictment, because he has an immediate 
interest in the success of the prosecution;* 
Exceptions. Yet the person;who8e signature is iCorg^ nriiy 
be made a competent witness to prove the lbr-» 
ger} by being released from the .payment.^ Sqi ^ 
if the money h^^ve been recovered ffOfp some 
> other person, because then he i&i no longer ifh 

terested, as it x^nndt be recovered twioe^;^ 
:* . . And if the interest be not immediate, butr^T 
* mote, it wiil iiot^prievent the party posseswig 
it from being a witness^ as. is clear from a great 
number of cases FcspectingjpaHs^ rates to bf 
noticed very soon,^ , •^ * 
Husband and Husband and \iife, generaHy^speaking, canr 
^^^^* not be admitted witnesses for, or against, cacl< 

other^ because their interests are the same ; but 
to this rule also there are many exceptions. In 
Exceptions, the first place, it does not hold in high treason; 
nor in abduction and forcible, marriage ;' faor 
in an indictment against the husband for poly- 
gamy (the second wife being absolved from all 
common interest with her husband, by tlie mar- 
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* Law of Evi. 120. 
t Leach. C. L. L'jO. 
J Bull N. P. 28S). 
§ Cald. C«. 55 L 
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na^ being void) ; ii^ breaches of the peace ])j 
the jbusbaiKJl against her person ; nor in indict- 
ments for assaults by <other persons on the hus- 
band, for the King being thje prosecutor, ap^I 
the 6ne, if any, going to the King, no interest 
accrues to the husband, wherefore both himself 
and bis vife are good witnesses.* 

But no ^oth^i* degtee of ^indred, or afTectiou, 
ali':43iiat of pareiit^and child, or the like, will 
prerant ^.person from being a, witnest^, but ne* 
vertheless si^ch evidence is open to much oV 
jselrratiba^f^ ; ? 'i • 

'-' ■' ^ud- theK : are cases, wheie, from the neceigi* 
iritgr' of the /thipg, persona, interested must be 
dlHow^ to be' witnesses :« thus in i^moving an 
iild i>etmen4! ; by certiorari . > f ronai thje . Sesiioi)^ to 
|he Kiqg^fr JSench ; : though the prosecutor in 
that case, if the defendant be coniricted^ is en^ 
titled to* bis costs, yet he is allowed qs a witness x 
for if the giTing*of.costsv should take off ^ the 
cTidence of the prosecutor, the act of Parlia- 
ment designed to discountenance the removal 
of iwiits by certiorari, would give the greatest 

encouragenientto them* that is possible.^ 

So &haH the evidenpe of a man l>e received; 
though in case of conviction of tlie. offender lifcr 
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a robbery, he t^ill be entitled to a reward of 
40/. for the intention of the act of Parliament 
would be quite defeated, if the reward should 
take off the evidence.* 
Parahiou^ry '^^ parishioners or inhabitants of parishes, 
townships, and other places, were not admis- 
sible witnesses to prove the perpetration of such 
offences within their parishes, for which pecu- 
niary penalties were inflicted, applicable to the 
use of the poor^ till they were made so by (i 
recent statute.^ 

But now it is provided by that statute, th9t 
the .^' inhabitants of every pai^sh shall be 
'♦* deemed competent witnesses, for the purpoM 
'^ of proving" the commission of any offence, 
^' within the linftits of their parish,- notwith- 
"^^ standing the penalty incurred by such oflfence, 
" of any part thei-eof, may be given to the poor 
*' of such paYish, or otherwise for the ben^t 
^' or use, or in aid or exoneration of such pa- 
^^ rish ; «o a% the penalty to he recovered shall 
'' not exceed the sum o/*20//* 
^ And it is no objection to the testimony of an 
inhabitant of a parish who is liable to be rated 
to the relief of the poor, but not. rated in fact, 
that he has an interest in the penalties to be re? 
covered for the use of the poor, by his testif 
mony, because that he may eventually be bene- 
fitted by the distribution thereof, and thereby 
' ■■■II ■ I I »■— . ■> I I I 1 1 ■ ** 
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teased of a proportioa in his assessment ; for 
the distinction now is, that where the inha- 
bitant does not aetuaUy pay, his mere liability 
is^ that sort of remote interest that shall not take 
away his testimony* 

But it has been decided that, q rated inha* 
bitant is to all general purposes of his parish 
an interested, and therefore an incompetent, 
witness, insomuch that after a settlement pro- 
ved by appellants in a third parish, a rated in- 
habitant of such third parish: was held no/ a . 
^mpeteot witness for respondents to disprove 
that settlement, for his interest in the judgment 
is direct ; ^ the order, if confirmed, would be 
conchasiye evidence of settlement at that time 
iif appellants parish upon subsequent order of 
removal from thence to such third parish.f 
; But on an .appeal from an order of removal, 
the respondent may compel an inh2|.bitant of ^ 
the parish appealing, who is not rated, to any 
of the parochial taxes, to be examined ; and 
they may also produce ^n inhabitant ef their ' 
Own parish, who is not rated, and the evidence 
of such inhabitant shall be received, ^' for,'' said 
the Court, ^\ mere inhabitancy does not create 
interest/' j: 

It has been long settle^) that it is no excepi^ Aecotoplicet 
tion against a witn^ss^ that he hath -confessed 
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♦ Cald. Ca. 551.— 4 Term. R. 17.-r2 Bott. 756.-2 Ea«f • 
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t 15 East's R. 471. ' ^ 

* 6 Term R. 157. 
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kimself guilty of the same crime, if he herve 

. been indicted for it; for if no accomplieer 

were to be admitted as witnesses, it woiaid bk 

generally impossible to find evidence i^ cdn- 

Tict the greatest efienders^ Also it hatfc beei^ 

often ruled, that accomplices who are iiMiicted, 

are good witnesses for the Ktn^^ until they be 

convicted^* 

Testimony But the bare uncorroborated testimonjr cjf 

•f accow- ^11 accomplice, has seldom been tfao^r^f of 

plices uncor- r ^ r o 

roborated. sufficient credity to put a prisoner upon bie^ 
defence ; howevet, the practice of rejecting ak 
"Unsupported accomplice, is rather a matter of 
discretion with the courty than a rule^f hw^ 
for the drcumstance of his being'aivaccoiliplkie^ 
goes to his' credit Only, and his^ eTfdence.miiy 
be left with the jury, although it be enthtly 
uncorroborated by any other testimony;: and 
upon this- principle there are instances of Pi;^ 
soners having been convicted upon the evidenci^ 
of an accomplice cm/y.-jr 

€o-Dcfend- Also it has been adjudged, that such of thfe 

ants in an . . ^ • . . • . 

information. defendants, ui an- information, agamst whpm 

lio CYidence isl given, may be witnesses for thft 

others.:}: 

Three per- So if three persons be indicted for peijuiy, 

foj^rjury. ^^ ♦lu'c^ Several iiidictments, and one pleads not 

♦ 2 Hawk. c. 40. 

t ^ach. C. L. 4ia ' ' • ^ 

J'^mwk. C.46. , . 
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^uilfys tb^ Other two may be witnesses for him. 
oa the trial y for they stand uucoti vie ted, although 
they be indicted** 

The .attorn^ of a piariy ought not to be ex- Attorney of 
amined to aiiy facts, the knowlege of which he* ^^^^' 
obtained in his capacity of ^ticA attorney, be- 
cause in that knowlege his employer has an 
interest.confidentally communicated ; but other- 
HyiM of facts which he obtained the knowlege 
o^ previous to his. having been ^ emploj^d.f ' 
And tiiierule itself extends to no other- person^ 
whatever, but counsel and attornies. J 
: But few other observations relative to the 
fuiflities of. witnesses, and those not reducible 
Id the beads of- di$treii6n^ ^crediij or interest^ 
imaiaih to ht offered* 

. Excommunicate persons cannot be witnesses, othei' 6e»-^ 
because they are leffally defunct ;§ but out-^^'P^^®** ^^ 

w . persons. 

lawB niay,'for the butiawry has no influence ' 
Hpion their credibility ;|| Quakers cannot b'e 
witnesses^ because they will not submit to be 
•wotn, ami their affirmation cannot be .taken in 
criminal proceedings ;^ a Justice upon the 
Bench, or a Juror, nmy give evidence either for 
4he prosecutbr or defendant ; but it must be ia 
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open Court, and not priTately before tb^ B^ncb 
or the Jury.* Whatever witness i» produced 
by either party, may be examined by the otber^ 
when he has concluded his eridenc^ for the 
party who produced bim.f ^ party cannot 
call one witness to disprove what another of his 
own witnesses has sworn 4 Either party may 
make application to the Court to have the wit- 
nesses examined apart, that is, have all of them 
removed out of Court, and brought in one bj 
one to be examined, and thi» permission i$ 
never refused.^ 

Obligation 3. We now come, thirdly, to the ohligatim 

^oI^wbaT ^^^^** which . witnesses are to attend and giff. 
their testimony* It has been observed in t 
former page, that a recognizance taken before 
the examining Justice, at the commencement 
of the usual proceedings in criminal accusations^ 
' .is the most common method, for compelling 

zanc«. the attendance pf the parties concerned in the 
prosecution, or the defence, at the time of trial; 
as also that, for compelling the attendance of 
all. other personam not so bound to give tbar 

Subpoena, testimony, a subpoena from the clerk of the 
peace is the proper process. But when % 
tvitness^ however, is m prison, or on board a 
ship upon duty, he must be brought up under 

Habeas Cor- a writ of habeas corpus ad lesti/icandum,\\ 

♦ 2 Hawk. 46. f 2 Bac. Ab. 296. 

{ 2 St. Tri. 746. § 4 St. Tri. 9. 

tl 44 Geo. 3, c. 102.«-Peake*fi Compend. 510. ' 
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it is almo:^t- unnecessary to>ol)S6i*ve, that ffott'-Forfeitm-eof 
0Oaipli0nce witii the terms of the obJig-ation iri^^iijc^^^^^ 
the recognizance, of course incurs the foffeiturtf. - 
of the penalty, undt?r which the party boejid 
^ by it undertakes for Lis aippearance^ and hi^ 
performance of the other conditiaijs annexed. . 

If any perscHi, upon whom legal process shall Not appew 
have been regularly served from any. court of "^' 
record, to appear to testify or depose concerning 
any matter depending therein, having had bis 
fckwo^able e>;pence8 tendel-ed to him, siia!) not 
Appear according to the tenor of the process, 

• he^j9hall forfeit 10/. with reasonable recompense 
to the party grieved,* and not only so, bat be 

• filsp subject to an attachment for a contettipt.f , 

By a recent statute, J power is given to any court, Expeucuf • 
" where any person shall appear on tecogni- 
pifice Qr subpeena^ tO give evidence toany fraud, 
petit larceny, or other felony, Whether any bill 
of indictment be preferred to the Grand Jury^ 
prYiot, provided the person have in the opinion 
ofthe coui:t band Jidt attended In obedience' to 
such: recognizance^ tOi order the treasurer of the 
county, ridingv or division, to pay him such 
snm as they shall think reasonable, not exceed* 
\i\^ his actual expenceis, beside making a rea- 
sonable allowance for time and trouble if he b^^ 
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ift {k>d^r ciituimrtances, which ordet* on the 

treasurer, shall be made out by the derkt>f th# 

p^eace for the fee of 6d. and no more."* y 

Itftf^l^tiotis The satne statutes fuHher authorises the Jus^^ 

e^'ences to ^^^^ ^^ counties, cities, towns corporate, &€• 

be made in at their respective Quarter Sessions, to maki 

regulations respecting these expences^ which 

are to teceive the signature of one of the 

Judges. ' ' • 

. Besides the tender of expences^ it must alstf 

be rememt>er6d that a Bubpana must beserred 

in such time before llie trial, that the witnesi 

^hall have reasonable notice to prepare him^ 

selftf 
Written or iff^ *j|q^ come to written or documentart 

documen- * 

4ary ciri- evidence* 

denco* Before we enter upon an enttfi^eratioti of the 

documents tbeno^lves, that are to be classed 
tinder that description, let it be observed, that 
throughout this volume, the object of it is td 
impress upon the minds of learaerls, genera} 
principles, and coinmoa practice '« not to entef 
into minute discussions, of" to familiarize them 
with the recollection of pftrticular cases by 

* This order^ for the paqrment of the ejqpeop^s of lh« prose^ 
cutor and his tvitnesses, must, where the offence is committedi 
itithin a district having a Separate jurisdiction^ be made 
apoB the treasurer of that district, and not upon the treasurer 
of the county or diTision, within whidi suck district lies.— 
6 terra. Rep. 237. 

t 1 Str. 510.~2 Str. 1150» . 
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hame i and therefore^ although the variety of 
written instruments which may occasionally be 
Hiadef evidcince, may fairly be denominated ' 
*' infinite/^ the present article will not be ex- 
tended beyond those which may probably corae 
into comnion use in the trial of offenders, the 
adjustment of disputes respecting parochial 
>ates^ and the decision of cases of settlement, 
at the Quarter Sessions. 

^ Coiif€!ssrons-(by which are /)rima»^i7y intend^ Confusions. 
Cid confessions made before the ^examiniVig Jus- 
tice^ in the first ineftHnce, by the party accused) 
toaVe always been considered in criminal ccmes, 
*asof the highest and most decisive authority,* 
but they are admitted only, subject to the fol- 
lowing restrictions. 

First, they can only be given against the 
jpttrti^s making them, and not against any 
Other.f 

Secondly, they must be taken altogether, 
Und not by pitees. j 

Thirdly, thfe identity of these confessions To be profed 
must be proved at the trial, before they can be 
read in evidence ; and if they be not proved, 
they cannot be admitted orally ; for a con- 
fesssion being the strongest proof of • ^uilt, 
requires the highest authenticity, and must be 

■ ■■■■!■ I I I 111 I ■ ■ ■ ■ ■ I ^^fcl^ 1 11 I ■ ■ ■■ I I > I 

' * Pract. Expos. Title, Examination, S««t. 3» - ■ 
t 2 U»Wk. C.4S. 
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proved to have been made ^vilhout menace pi" 
uudue terror. 
Tabevolun^. But where it i& free and voluntary^ it is de-* 
serving of the highest credit, because it is pre- 
sumed to flow from the strongest sense of guilty 
and it is therefore admitted as proof of the 
crime to which it refers.* 

But confessions are received in evidence, or 

rejected as inadmissible, under a consideration, 

■ 

^ . whether they are, or are not, entitled to credit : 
and~a confession forced from the mind,, by the 
flattery of hppe,. or by the torture of appreben* 
8ion, comes in so questionable a shape, when it 
is to be considered as the evidence of guilt, that 
no credit ought to be given to it ; and therefore 
confessions so extorted are rejected. 

However, if any facts jire discovered, in cOn- 
iiequence of even such a confession, they inay 
be given in evidence ; because facts must be 
immutably the same, whether the confession, 
which disclosed them, be admitted or not.f 

. Other sorts of confession, as declarations to 
gaolers, and other persons, in prison^ do not 
come under this view of the subject, and there- 
fore are 'Unnecessary to be considered here. 
Other docu- Other descriptions, of documentary evidence 
2|.n°e.*^^^^'may' be admitted, in a general view of the 
subject, as consisting of: 
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* 2 Hale's Hist. 285.— Leacli. C. L. 24ir. 

t Ibid. 



1. Statutes of thcT realm, or acts of paptiament. Statutes, 
Ofthese it is enough to observe, that M public 
acts*^ or acts relating to the general- inieredts 
of the kingdon^, or of any large portion of it, 
(as ex. gr. Bedford LeVel) 6r of the whole pro-» 
fession (as ^x. gr. the body of the clergy) need-^ 
not be proved further than by the production of 
the printed statute book. But that in the case of 
^' pHvate acts,'* or acts relating only to private 
persons, places, or interests, testimony must be 
produced of their having been compared with 
tli^ parliament toll,* 

•2i Proclamations, ad<lresses, and the articles Proclama- 
of war, as printed by the King's printer, are ' ' 
coi>sidered as sufficiently proving themselves 
by their mere production, 

3. ThcLgazette published by the authority of 
Government, is generally sufficient evidence of , -:; 
ujxy dot of state w public matter ^ announc- 
ed. f But the gazette is no proof of any private 
matters respectidg individuals contained thej-e^ 

4. Upon the same genera! principle, the re-Navy offk« 
turns on the l^ooks of the navy office 'are suffi-*^^^"*"** 
cient, evidence that a person vf a particular 

name is dead, but not of the identity of that . 



;. 3vi 



* Peake*8.Coinpeu(l,t^. 

t IcL84. 

X 5 Term R. 4Sa/ 



I 



2M nuLt 09 FawoirBi^/ 

person, which, if doubtful^ mu^t therefore be 
proved by other evidence.* 
IJistoiy. ji. ijneneral history may be given in evidence 

to prove a pablic matter relating to the govern? 
ment or kingdom in general^ but not any pa/r* 
ficular custom, or other matter which ^ffectai 
&e private rights of individuals. A|id evfsn 
books of genergtl history, as topographical 
works, are not admissible, on sulijects of public 
history, if any documents, from which th^ 

were compiled are obtainable.t 

6. Surveys ^nd inquisitions taken on public 
occasions are evidence to ascertain, the. ri^ts 
of individuals not named in them; but only 
w^en they have been taken under some public 
authority, and not by that of any private ior 
dividuaL:^ 

Almanacks. 7. Almanacks are good evidence to prove on 
what day of the week a particular day of the 
year fell, and such like events, for there can 
be no other evidence of such things. § 

Records of 8. Records of the King^s Courts prove t|iem» 
selves, fend the rolls of Courts not of record, 
so far as they asgiert the public interest.il But 
records of the King^s Courts are only concla- 
sive evidence, generally speaking, against those 
who are parties to them. Thus an accessary 

* 3 Esp. R. 190.— Peake's Compend. 85. ' « 
t Salk. -ISl.— Peake's C6'topend. 86. 
JPeake'* Compend. 91. 
§ Cro.^\lz. 227.— 3Black, Cbw,ai?3,, 
^ II 10 Co. 92.--Theory of E?i. 43. 
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' way conirbvjert the guilt of his principal^ not- ' 
withstanding the record of hia conviction. - 

9. Ancient terrars are, or are not, evidence, Tcrrtm, 
gccording to the possessioq from which thej 
comej and the parties by whom, and for whose 
interest, they are produced. Thus they can 
only, under very particular circundstances, 
be evideqce for the parson, but may generally 
be evidence against him. But if they be signr 
ed by church wardeqs ^pointed by the parish ^ 
It la^rge, aud not by the parson, aRd whose 
interests were rather against him, than mth 
bim, they become good evifdence, even of 
rights,* 

' 10, Ancient maps, like terrors, surveys, and Map*, 
other such instrumeots, are subjeet to the same 
observations. Their being admitted as tyi' 
tjeacemxist depend oji the circumstances under 
which, and the parties by whom, they werfe 
made, the purpose and 'interest for which they 
are produced, and th^ object to be supported 
1^5^ them,t 

• 11, Corporation books, so far %^ they copcern Corporatioa 
the public government of a town, when pub* ®*^^** 
Ucly kept, s^nd the entries made by a. proper 
oQtcer, are receivoi a^ evidence of the facts 

- iy)ntaiined in theiii.j • . * 
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Pari!ih re- 12* Parish registers are evidence of theentrim 
gistcr. ^£ births, marriages, Sec. therein made, but 

subject to the proof of the identity of the 

purUeSv in the same manner aa has been ob« 

gein'ea respecting the books. of the navy ofiice-^ 

Fleravrs 13. i ^^ heraJu's books iiie good evid&tice of 

pe<Iigree and such niatit^r^, hiitenifies in them . 

tikeu froui records c^niiQt be evidence, becm^sd 

the records theniselvt $ (or. w cases hereaft^^r to 

be noticed c4>piedof them) iciglitbe.obtainedi 

lu«criptujii«. And for nupaeroiis reasons; inscriptions ob 

jnonupiei ts and grave, stones^ are evidence of 

tlie same, sul^ect to th^ common nil^s.respecir 

ing proof of identity .•}• .. ; 

Sentence of ]4^ jhc sentence of the Spiritual Court on a 

coui ts. siibject within its jurisdiction is good evidenceif 

ad of th^la>vfuhiess of marriage. J ... 

^eTrali^^' ^^* ^^ criminal coses, depositions are taken by 
* virtue o(the statute of 1 and 2, 1 h. and Ma. c. 
13, and 2 and 3, Fb, and.iVIa, c. 10. Ijy the 
former of these, it is enacted, ^* that those per^ 
sons Avho are liroiight before Justices for felony, 
and who are ballad ; and by the latter, that 
those, who, under similar circumstances, are ** 
brought before them and committed:, shall hi 
^amined tombing the felony, and their ex- 
aminations, as wdl as of those* who bring 
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them, shall be put into writing/' On these 
statutes, it has' been iiolden, that in case of 
felony, if a magistrate take the deposition on 
oath of any person in the presence of ihe Fri^ 
w/wr, whether the party wounded or an accom- 
plice, and the deponent die before the tFial, 
the depositions may be read in evidence ; but 
if the- Prisoner be not present at the examina- 
li«i, it can dulv be read as the dvinjf declara* 
im of a person in extremities ; for the rule is 
iioiversal, tiiat where there w^asno opportunity 
fer^roas- examination, a mere ex^parte evidence 
iltboug-li on oath, shall not be i>eceived^ as 
^iHly evidence."* !t i6 to b^ observed too, that 
ftcie statutes relate only to cases offelon)/y and 
therefore are not applicable (so as to xnKke^uch 
C^KMitions eviden^^e) en any other cases.f- 
Bepositions before coroners, where the parties 
wert 111 extremis and have died immediately 
•ter,j have been received in trials for mnrder;^ 
Where a preg^n^nt woman died* after exami-' 
nation, but before an order of filiation, such 
examination taken under the stat. 6 Geo. 2, c, 
^. was holden admissible evidence, on an ap- 
l^licttion to the Quarter Session, for uA order 
on the father, and uncontradicted to be conclu* 

* Learh. C. L. 512. 
. t Halk, 281. 

* Pfcike'8 Compend. 63^— Cald. Ca. 482. 

S Ante thi»chap. Title ^ BA8TiiRDT>aiid ll8«ltVilt. €;). 
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Eamination But tiie exumt fiction of a pauper,* tbfwgh 
o * P*"?^''* £Qmjijj(t^^j 4q writing, and taken before two 

Justices, touching bi{> settlement, is not admist 
sible evidence of such settlement,* any more 
tbaA depositions in Chancery and other Courts, 
where, fay the course of proceeding, there cw 
be no cross examination. j* \ 

0f a seedier. However, by the annual mutiny act, it is made 
so now, with respect to soldiers, under certaiii 
restrictions, vi^* that ^' if any non-K^ommissi- 
ened officer or soldier shall have wife, child or 
children) two Justices may summon him where 
be is^ quartered, to make oath of the place df 
bis last legal settlement, and he shall obey siicb 
summons, and make oath accordingly. And 
the Justice shall give an attested copy of sncb 
MHdavit; to be delivered to the commandiog 
Qfficer, which copy shall be evidence, as to sucb 
settlement, &c. &c/' on this statute niakiog 
80 material an inroad on the old determina* 
tions respectimg evidence, it has been decide4 
that, Ist, there can be only one attested copy 
V in each case entitled to Hbis privilege,- viz, 
thai which is delivered to the romniandii^g 
officer ; 2ndly, that this examination must |)6 
authenticated before it can be received in eTi« 
dence, for it is not oi^e of those instrum^tt 
which-proves itself ; 3dly, that as a copy is de- 

I ■ 

* See Prac. Expos. Title^ Poor, sect. 2« where most of 
the eases on the subject are brooght tO£;biher. 



\ 



'T||tli).|L OP PRIBOVEfti. JUfr 

fClAred to be evidence, it foUpw)i t)iat the original 
•examifiation mu&t be cop.sidered such.* 

16. If a deed be upon the fece of it 30 years Ancient 
old or upwards^ it may be given in iBvidence with- ^^^^' 
^ut any proof of the execution of it ; but some 
account of what custody it is produced from, 

and other circjumstances to shew the fairness of 
the exhibition, may frequently bp pecessary to 
entitle ^t to unqualified credit. If there be 
any erasure^ or interlineatiops, or other circum-^ 
stances to create any doubts, such circum- 
irkmces alt^ must be accounted for, in some 
iray, to rebut the presumption of fraud or fa- 
brication. f 

17. It may be laid down as a general rule, Copies, 
iXk^t as wherever original instruments can be 
obtained, no inferior evidence of their contents 

is admissible ; so it is an equally general rule 
that where the record, the contents of which' 
iare necessary to be given in evidence, is public 
property and cannot be obtained by subpoena or 
other process from the place where it ought al- 
ways to remain ; of where, though private pro- 
perty, it is not produced Ay the party possessing 
it, an attested copj/^ or in such sorts of instances 
as Parish registers, Bankers- books, and other 
depositaries where the contents consist of sepa- 
rate entries, and concern different persons, at- 

* Pract. ExpdB. Titles Poor, Sect. 2. 
t BiUL N. P. 25&. 



. tested portions of copy^ as extractsi of the parti- 
cular entries, are good evidence,* 
. A few observations on the subject of evidence, 

as connected with both sorts, parol, and written, 
must conclude this part ot the subject. 
Parol testi- Written evidence is considered , by the lav 
inony not to ^g qf gQ much hififher a nature than parol tes- 

be admitted ^ ' . * . 

against writ- timontf, that the latter is never admitted to conr 
tenevidence. j^jj^^^ the former; never to coutroul it but 

where it is ambiguous^ ; nor to explain it but 
where it is contradictory .f 
Noitotha And where both exist, aiid one is merely 

fdct contain* 

ed in the the transcript of the other as to the same fact, 
written. ji^g w ritten alone can be admitted : thus thougl| 
. ;the. declarations of a person mortally wounded 
respecting his murderers, made, upon the ap^ 
proach of d^th, be admissible from the -neces- 
sity of the case, if those declarations were re- 
duced to writing by the pei:sons to whom they 
were made, tiiat writing must be produced, 
and not the contents of it given viva voce. 
Thus also a witness may refresh his rpemory 
indeed by reference to any book or paper, but 
if that book or paper be the foundation of hiji 

knowledge, it must be produced, and not the 

. ' . ' 

parol testimony of its contents given. J 
, Where written instruments are proved to have 
bpen burnt or lost, or ^ here they are in fidverfjc 



* Peake's Compend. 91. 

t Ibid. 112. 
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hands and daiinotbe obtained, parol testimony 
of their contents is admissible. Thus, where ia . 
an appeal against an order of removal, it ap- . 
peared satisfactorily, that the. order of removal 
and duplicatie wiere lo^t^ parol testimony of Ui^^ 
exui^tence and contents of such order m ere de- 
termiued to b.e admissible.^ 

■ -Parol tefstimony must ea:, necessitate ret be ^a^ol testi- 
tbe medium of . proof of hand writings in sub^ThaiKj writing 
aeriptions to instruments Imd deeds of all kinds^ "*^^^*sary. 
for otherwise th^e could be no proof but com* 
perison of siginatures, which would not only be 
IDoife uacertftin evidence, but iiaid been decided 
t» be inadmissible.f 

* What a man, who is living, has $worn on^'itnets 

, . . . 1 ffiTinff tes- 

one occasion, can never be given in .^viuenebtiuionyon 
%t another to support him, because it caa be d*ff«f^»'«^"t tri- 

, als as to tbe 

no evidence of the truth ; but if he has at one saaie facu« 
|>eFioa sworn any thing, which at another pe^ 
riod be has contradicted^ such variation: of te^'* 
Hmonymay be given in evidence to. take off 
the effect of his testimony ; but if a witness ex- 
amined at a former trial of any issue between the 
same parties^ be dead, his depositions.on that 
trial may be read on a subsequent one.J - * " 

. It is a general position in Jaw, that hearsay Hearsay, 
is no evidence ; for if the first speech >veri3 



♦ 6 Term. R. 556. , 

t 2 Ifa^k. c. 46.— 1 Ld. Raym. 39. 
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tvitfaout oath, an oath that siich a speech mi 
made, does not communicate the validity of aa 
oatl\ to the first bare assertion. To thivgen^* 
ral position however, ^e halve seen there is at 
kast one common exception in crimihail caseiy 
VIZ. in that of a person at the point of death 
from violence, declaring who were his Mwr- 
derers ; so there are exceptions, and those not 
few in numbef*, in civil casesi : lor thene ars 
many on 'which ft is the best evidence that the 
nature of the case admits* Thos in qn^stiontf 
of legitimacy, the declarations of the parento 
and others of the family deceased, corroiioratiiig 
other evidence ; in questions of pedigree caM 
pecting the identity, residence, nameflf of chil- 
dren, funerals^ and other circumstances of n^ 
latives, which, at a great distan<ie of time, arc 
often not to be collected from any other source. 
Also in questions of prescription, as rights of 
way, the declarations of persons deceased who 
bad no interest in the subject, are of material 
weight to shew the general reputation of the 
country.* 
Prisoner's Having thus disposed of the evidence cm 
address. j^^^jj sides, the Prisoner is to be informed tbit 
if he has any address to make, it is the proper 
time so to do.; and it is the duty of the Jus- 
tices and Jury patiently to attend .to what he 
may offer. 

* 1 East's R. 373. 



VkiAh or PttisoiirERS. 

••When the Prisoner hath done, and^been 
^ssvpA all Jthat. he has to 8ay in his defence, the 
evidence h summed up by the Court t^ the 
lory ;* and if they cannot agree in their verdict 
i^the bar, a bailiff must be sworn to keep 
tfaem^ thus : 

** You shall swear that you shall keep this 
^ jury without meat, drink, fire, or cafiidle ; 
^^ryou shall suffer hone to speak to them, nei^ 
^^. tber shall you i^eak to theni yourself, bi»t 
^ only fe ask them whether- they are agreed : 

^^S6 help you God/'t 

ViOn the subject matter of thii^ oath, -whidi is 

thus directed to be administered to the bailiff, 

w itw observations present themselv^. 

The jury must be kept together witHout 

imeat, drink, fire, or candle, till they are 

agreed .$ > ^ 

r. • AimI so it is in all Courts, if the jury will 

■ot agree on their verdict, tokeefp them wHh- 

tat meat, driiik, fire, or caudle, t»ll they agree ; 

' ^ The Chairman of the Session, at least, is inexcusabre if 
Iw do OQi take notes of the evidence on every subject whicli 
comes before the Court, In the events of removal by certiof 
rari^. of a special case beingf carried up to. the Coort abovu; 
of applications for pardons ; and on various other occurrences 
that may take place, the notes of the Chairman are the only 
Ipropei* record that can be referred to for asceistaininig any fact, 
and the only criterion by which a* judgement cai^ be formed of 
aoy controverted point. 

+ Dalt. 185. 

i Co. Lit. 227. 






-. ■ « 



m$ 



nuAt OF pitrsoNBfts: 



and the steward of an inferior Court mav, ft^ 
time to time, adjourn the Court till such agree* 



And it is fineable for the jury i^ eat; though 
at their own. charge, after they are departed 
from the bar; though it may not^ ^ayoidrtfae 
veirdictf 

.B|it if any of the: jury be ill, on special ap^ 
plication, to the Justices, they may he indulged 
vith meaty driiik^ or* wluitevcr be neceBsary, at 
their own. cost, or.iu any way that is ii<>t likely 
to influence their verdict ; but it ought not to 
be at the expenc6 of any of the parties to the 

trial4 • 

If the juror continue ill, or die befdre^ra^- 

diet, the proceedings are as if they had ncirer 
commenced, and a fresh inquest must be 
charged to deliver the Prisoner.§ 

But if any of them misbehave themselves 
after their departure from the bar ; as where 
they do not ail keep together, till they have 
given their verdict, ol* where any of them car* 
rying any thing .eatable with them in their 
pockets, eat or drink, or otherwise refresh 
themselves without leave from -the Court, be- 
fore they h^ve given their verdict, they shall be 
punished by fine.|| 



>»<^ 



♦ Salk. 201. 

+ Bull, N.'P. 308. —4 Black. Com. 3?L 
i Dr. and Student, 158. 
I Ibid. il 2 Hawk. e. 22. 
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If after their departure they desire td hearAddUiomA 
One of the lii^itness^s a^ain, it shall he granted, ^^^JJjJ^ 
60 he deliver his testimony in open court ; and 
also they may desire to propound questions to 
the Court, for th^ir satisfaction, and it shall 
be granted^ so it be in open Court,* 
- If the jury say they are not agreed, the CourtCannotbe 
niay examine tlieni/andiridually ; and if inb„t^|Jl*^|^^ 
truth tliey are not agreed, they are fineable';f ®®**^* 
but a jury sworn and charged in a capital case 
Cannot be discharged (without the Prisoner's 
;<;onsent) till they have given a Verdict ; and 
Ibat must be given also openly in Court.:|: 

Aft to trials going off for want of jurors^ byJororcanniit 
meaAa of drawing, a juror^ it seems, Ist, That drawn in 
in capital-cases a juror cannot be withdrawn,*^*™*"** ^ 
though all pai*ties consent to it. 2ndly, 1 hat 
in criminal cases not capital^ a juror may be 
withdraw 0, if. both parties consent, but not 
otherwise. 3dly, .Ihat in all civil causes a 
juror cannot be withdrawn, but by consent of 
allparties.§ ' ( • 

After the verdict is recorded, the jury cannot '» 

Tafy from it, but before it be recorded, they ; 
may vary from tlie first offer of their verdict r 
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* 2 Haie*8 flitU 206. 

t Ibid. 

JJJHawk. c. 47. — Fost. C. L. 22. 

I CarUmr'i R. 403. 



;. I -^114 that Verdict which is recorded shall stand ^^ ^ 

Mtaal i^«i^ But they mjiy give a special verdict in any cri- 

' minal case, whether capital or not capital, m 

well as in a civil. As if ^ne be indicted for 

grand iarceny, that is for stealing: goods above 

the value of l2cL yet the jury may'find sj^eci* 

• ally that he is guilty, but that tbe goods are , 

, ■ J Hot above the value of 12d. in which case he 

'■'.■•••• " " ■ 

- shall only have judgment for. petit larceny .f - 

Cannot cast If the jurors differ and cast lots for their ve^ 

^^1^ "diet, although it may be according to the evi« 

dence, and the opinion of the judge,' they t^aMi 

be ilued for the .contempt4 But the CoiMt 

iM :v- canlQuot receive an affidavit- from any of the 

juryni^ent, t^ the jury were divided in <opin4M, 

-' { i ittid ibsaed un, dn all of whom sucIl conducts 

m very high misdemeanor^ bat m, every «uch 

case the Court must derive their knowkdg^ 

{from some other source ; such as from sotiiie 

peraons having seen the ^transaction through n 

ivindow, or by some such other means^;$ 

iarorswben Jurors are likewise punishable for sending 

?^*th*^* for, or receiving instructions from, the parties, 

costeippts. concerning the matter in question^ and then^ 

fore much more for receiving a 4bQibe. 

So if a juryman have a piece of evidene^ 4fl 
his pocket, a^d after the jury s«^om^and:g€me 
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"t 2 Hawk. c. 47. .... ^ . ' -'./■,. 

J 1 Str. 642. 
8 1 Term R. 11. 




together, hesbeweth it to them to influence their 
terdict, it is a tnisdenieanor fineable in the 
ilury ; but it avoids notjhe verdict.* 

But it is no ofFencei in a juror merely to ex- 
hort his companions to join him in such a ter- 
dict as he thinks ri^ht } arid generally, it seems N'»t pnuUh- 
feertain^ that n6 due is fjabk to any prosecution ^l^J^"^.,^^^^ 
or punishment whatsoever, in respect of ahy b"* ^'^'^ ^i- 
verdict given by hitti in a criminal matter, ad- tempt, 
bering only to these plaiti rnles,^ of justice and 
decency. For since the safety of the innocent, 
and punishment of the guilty, so much depend 
lipdti the fair and upright proceefdingsoif jurors, 
it is of the utmost cotisequeti^ that they should 
be as Uttle as possible under the influence of 
any pasisnoti whatsoever ^ and therefore lest they 
Bhoold be biassed with the fea^ of being ha* 
tamed fay a Vexatious suit, for acting ac^Ordkig 
to their ei!mscience, the Taw will not leave atajr 
possibility for a prosecution .f 

When the Jury at*6 agreed on the v«"dict, the Rc^ijuaiiif 
clerk calh: tbem by their names, and asks theA ^« v***^ 
** if tbeyare agreed in their verdict, and whd 
sbaH say for them ?'* and cat1s*the first Prisoned 
to the bar, andbidabim hold up his hand. Then 
says to the Jiity, " Look upon the Prisoher, 
"ymt that are sworn, ^hat say you, is A. ff,, 
** guilty of the felony whereof he stands iudict- 

or not guiUy ?" If they say gmlUf^ then the 
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clerk asks then), "what lands or .penemenif^^ 
** goods or chattels, he< the Prisoner, had at the 
" time! of the felony committed, or at any time 
" since ?" The Jury*scommon answer is^ '* None 
to our knowledge." When the Jury say< ** not 
. * . • guilty'' then the^lerk asks if he, the Prisoner, 
*' did fly for it, or not?'* If they find a flighty 
it is recorded ; but their common answer is, 
" Not to our knowledge/'* 

And so the clerk proceeds to every Prisoner 

particularly,, which the Jury hath in charge, 

writing after the words po. se. over the severiJ 

names of the . Prisoners, guilty or not guilty^ as 

the verdict is; and then says to the Jury^ 

". Hearken to your verdict as the Court recoi'd* 

*' ethit; you say A.B, is guilty of the felony 

•' whereof he stands indicted, and that he hatli 

**no < goods nor chattels; that C. 'D. is not 

*' guilty,** and so of the rest ; and then eonludes, 

** and so jou say all/'f 

Sentence Then make a proclamation thrice, beginning 

BW«d, with O yez, and say '* all manner of persons al*e 

. *' conunanded to keep silence whilst judgment is 

, '* given against the Prisoner at the bar, upon 

** pain of imprisonment ;" then set the Prisoner 

to the bar, and give the sentence. J . 

' ' — .' ■ ' — *- \ " V ' 

* Cro, Cir. Comip. 15* 

• • • 4 

II; Id ^ book professedly ebUpiled for the use of persons who 
have not been iinh%lr2rt>il of cdnsidering si^cli kinds of subjecU, 
it may, perhaps^ be deemed at least . a pai;4<u>ab]e piece or 
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When the 4;rialB of felonies, trespasses^ &c. Vagrants. 
are concluded, it is usual to dispose of the va- 
grants, and those who are to be conveyed by 
Yftgrant passes. 

' ■' ■■' ■■»''■■■ ' ■■... I — Mil I I I I, I n^,^ 

presuiD[^ion in its author, if he throw out a few suggestions 
OD 4bat*{)ortion of the Justice's public duty, in the exercise of 
vbich» the law bas left the ^ost to his discretion^ with the 
fewest means of regulating -his judgement^ viz. the punish- 
ment of those offences, ^hich are the usual subjects of tria]s 
before ^ Court of Quarter Session* Whefe statutes have con- 
ferre4 upon individual niagistratesi or even vpon Sessions, 
the authority of summary convictions without the intervention 
pf jjurors, they have limited the penalties for the offenqe^ 
created, or punished, by them* within narrow generallt/f but 
o/iifay^ within pre^crt&efl? bounds; while with respect to fines, 
imprisonment, pillory, and even transportatiop, tliey have, of 
fiecessity perhaps, left to them the saipe l^titi^de of apportion- 
|i|ent, as to the judges of the superior Courts, although persons 
without the same .professional experience, the same familiar 
acquaintance with the multiplied iuduceroents to the commis- 
sion of crimes, or the same- means of discrimination respect* 
tng the effects of punishment. The present purpose is there- 
fore to itii press upon ^he minds of those who are only com- 
mencing, their career in the public duties of magistracy, not 
. nierely the Justice and humanity, and therefore the duty, but 
even the policy also of exercising the most unprejudiced aq^ 
temperate discrimination in the distribution of punishments, ou 
account of the salutary conse<}uences which may reasonably be 
expected from it^ Tl^e punishments ordained by municipal 
regulations, may not improperly be dei^iguat^d by the epithets 
'•'admonitory," " exeraiplary,'* ai^d "vindictive." To dis- 
criminate further than this might pqfh^ps incur the imputa- 
tion of fanciful refinement ; but thus far, it may not be too 
much to insist, the first suggestions of common sens^,and com-, 
mon benevolence need not wait for the sanction of experiment ; 



When any yagrsmt Bha)| be f qpimittfid to the 
House of Correction; ^^ till the next Sesiiou/' 
•nd the Justices at such Set^siop shall, OR the 
examination of the circumstancj^ of tl^e csiae^ 
ft^iu<lge such person to be a rogue and nagabQM4^ 
or au incorrigible rogi^e^ t\L^y ipiay order aucb 
rogue or ragabond to be detained in the House 
» I I ■ I I ■ 1 1 1 II I I . I II 1 1 —— ^ 

for they are to be foand in tbe very rudiiQtsnts of civiliz^tinm 
To the novice in delinquency, punishment is iptended prw % 
inarily to operate as an in dividual admonition ; and where tht 
heart has not been absolutely depraved, but only the passfoot 
Excited, or the temerity of youth stimulated by exeesf lye leropf 
' iation, or the influence of bad example ; it will frequently hays 
its due effect, if administered with that moderation, which cor- 
rects, without degrading. Nemo repent^ $urpissimuSf is a^ 
adage, as true in point of fact, as necessary to be jkept in 
mind by those, whose rank and duties call upon thorn to mark 
with'precisioD of punishment, the deviatioa of ignorance au4 
/railty from the path of rectitude. On a repetition of offences, 
where it is ascertained, indeed, that admonition has failed to 
correct, to deter, by makipg the culprit an example become^ 
Ik duty to society : for compassion to the individual may then 
ivell give way to the general protectiqp of ^he social system. 
Nevertheless, till amendment h^s become entirHy hopelcsS| 
the severity of puiiishment should be short of that ^hich cuts 
off all retreat fi^om |in association with the ' virious. Thg; 
third, and last, stage of depravity is that alone in which mo- 
-deration may cease to be considered as au attribute of Justice. 
Id that extremity, society has an ample right to manifest its 
resentment ; and ^be' admitiistrators of its laws are justified iu 
becoming the ministers of its wrath ; because cutting off 
• . (by death or disgrace), the morbid member from the <rf?neral 
body, becomes the only method of {Mreventipg the communica^ 
t^on of contagion. * 
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of C<>rrec0on, to hard labouir for ai^ further time 
not exceeding sixmonths; and duch incorrigible 
vegue for any fuither time not exceeding two 
yeard, nor less than six months ; and ^^^ring; 
the time of sudh periOfi's* confiiiement ^ to be 
whipped in such iti^nner sind at ^odl^ times ' 
9nd place, as they shall think fit ; and sQcb 
person may, if the Session think convenieptt^ 
aflter ward be sent away. by a pass; and if such 
person being a male, i^ abo¥e the age of 1^ 
years, the Court may, before he is discharged 
from the House of Correction, send Inta to be 
employed in his Maj^ty^s^ le^rvice by sea^ off 
j^and ; j* and if such iMorngibh rogue so orderbcl 
Ify the Session to be detained < i|t the House of 
Correction shall break out or txm)(ie hi^ escape, 
. or shall oflend again in like manner^ he shall 

N 

]i)e guilty of felpny, and be. transported for 
peven years J ' • 

^ ^' Btit if on examiriation, no place of settle^ 
ipent,to which such vagrantsmay beseiit,can be 
ionndj the Session sh^ order tUem to be de- 
tained and employed in the House of Cprtection 
iintil they can provide for themselves, or until 
^e Justices iu Session ciaj) place tbiem in some 
lawful calling as servants, aj^rentices, soldiers, 
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} * The WordiEi *^ such fliersioss*^ refer to all Ifae descriptions ef 
vagrants mentioned in the clause 5 Bast's F. 339. 

- 1 The particular senrlce must l>a specified.-— Ibid, 

t 17 Geo. 2, c. 5, secV d- , .. 
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mariners, or otherwise,cither witliin this reahvi 

or ia the plantations in ATOerioa."* 

ConTicte» Moreover, " any Jndffe of Assis^e, or Justices 

fcc. to be , . ^ 1 ■% 

conveyed m Session, Of any Justice of the Peace, may 

by passes. ^^^^ aAtf dtpnnici upon his discharge from pri- 
son, and also any person who shall be acquitted 
at the Assizes or Sessions, discharged hy: pro* 
elamation or otherwise^ to be conveyed by a 
Vagrant Pass as directed by 17 Geo. 2, whp 
shall by himself or any other person, apply to 
such Court, or Justice, to be so conveyed ; and 
the Judge, Justices, or Justice, aforesaid, shall 
^certify in such Pass, that the person so convey- 
kA was discharged from prison, or acquitted, or 
otherwise discharged, at the Assizes or Sessions; 
as the case may be, ft)r which Pass no fee shall 
bepaid/'f 

Transporia^ A few Words on the subject of transportation 
/ shall close this division of the chapter. , 

Transportation was unknown to the rommoi^ 
law, and introduced bv statute only, about the 
end of Queon Elizabeth's reij^n, and continued 
for the purpose of colonizing neyvly discovered, 
or conquered settlements. It is now confined 
to three cases, 1st. voluntary under a stat. of 
Geo.l. 2ndly, byway of commutation to escape 
a more severe punishment, and therefore to ip 
certain rftgr^^ voluntary . — 3dly , by force of som^ 



* Id. sect. 28. 

t 32 Geo, 3, c, 45, sect. 4. 



modern ^atiite, as the specific punishment of 
some particiriar offence. Vol untary transporta- Voluntary, 
•ion is, ** wh)ere any person of the a«:e of fifteen 
years and under twenty-one, shall he wilting to 
he ti-ansport ed, and enter into any service in any 
of his Majesty's plantations in America, it shall 
b? lawful for any merchant, or other, to conr 
tract with hira for such service, not' exceeding 
^rThtyears; provided such person binding him- 
8<1f, come before the Lord Mayor of London, 
<Jir some other Justice of the City, if such con- 
tract be made there, or before two Justices of 
Pt9ce of the place where such contraict shall 
be made, and acknowledge his eonnent, and 
{BgTi guch contract in their presence, and with 
their approbation ; and such merchant or other 
yvia^ transport such person, and keep him in 
itrry of the plantations, according to such con- 
fnnct ; which contract and approbation of such 
ma^strate shall be certified by such magistrate 
%t the next Quarter. ^Session, to be registered 
by the clerk of the peace, without fbe.*'* 

Transportation, as a commutation for a As a cow- 
more s^yere punishment is, " where any person -".J^-, 
shall be convicted of grand or petit larceny, withia cler- 
or feloniously stealing of nioney or goods, and ^^' 
who by law shall be entitled to the benefit of 
cleiKy, and liable only to burning in the hand 
or whipping (except persons convicted for re- 
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ceiriog or l>u}inj? stolen goods, knofiing- theoi 
to lye stolen,) it shall be lawful for the Court 
before whom they were convicted, or any Court 
held at the same place with like authority, (or 
any subsequent Court held with like authority 
-for the same county, &c. though held at another 
place,) instead of ordering such offender)^ to be 
burnt in tl|e hand or whipped, to (Mtlerthat 
they be sent to some of his Majesiy's plantaiions 
in America for seven years^ and such Court 
shall have power to transfer such offenders, by 
order of Court, to the use of any person and 
their assigns who shall contract for their pc^, 
formance of such transportation for seven yeai^ 
Fnr offences ^P^ where any persons shall be convictie4<^ 
tfxciuded jiny crimes, for which they are. excluded th^ 
benefit of clerg}', and his Majesty jshall iexb^ 
mercy to such offenders on condition of trao^ 
portation, and, such intention of mercy be sig- 
nified by one of the principal secretaries of 
state, it sliali be lawful for any Court, having 
* proper authority, to allow such offenders the 
benefit of a pardoii, and to order the |ike 
transfer to any person (who w ill contract fpr 
such transportation) and to bis assigns, of any 
such offenders, as also of mny person convicted 
of receiving stolen goods^ fniOKing them to he 
stolen^ for fourteen years, if such condition of 
transportation be general, or else for such 
other terra as shall be made part of such con- 
, dition ; and the persons contracting or their 
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ftmign^$ «ball, by virtue of (such order of trans- 
fttf have a property in the i^rvice of such 
^offenders for su ch term of yeai's.'** 

The$eprQvisloni» have been amended by many 
isubseqiient statUi^s, but this of Geo. 1« remains 
Jtfae foundation of all modern transportation^ 
The first of these amendments was byastat.pasr 
fed ^oou afiter-j- the accession of the King, by 
wb^J3, the time of Itra^^portation was accele- 
jmted after reprieves, in cases of felonies ex<^ 
jtfaidjpd the ij^enefit of .clergy, by Jui^ges of the 
Assize. 

• By another, passed ^fber no great interval of 
Ainpe^ those parts of the former statutes wh^ch 
.wdained transportation tp America, to be part 
ff£ the sentence of ^transportation, were super* 
isded by a provision, that the sentencesln future 
ni^t be ^' to some pfifts of his Majesty* s do- 
fminio^u hejfoiid ihf seas^** generally, and not 
.jMnfined to the American plantations, many of 
wbicb were no longer under the cpntroul' of* 
Gre/^ Britaip :% ^o that now the usual style of 
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^ Id. and 6 G<!0. d,\ c. 23; which act, iasi referred to, 
b|r ihe 24 CreQ, 3, c. $6, altered and amended, io many 
IMUt^lculj^rs, especially in protecting the persons conv^^yirig 
the tran^jf^rts to the port of embarkation, in alIowin«r a pro^ 
|>erty in their service, to be assigned to contractors for then), 
withoat (^ring security for transportation. See. 

t 8 Geo. 3, c. 15. 

X 19 Geo. 3, e. 74,--^^xA^xg%^ and cxtesded by 35 Geo. 3> 
^ 18» and, d& Geo. 3, c. 45. 
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the sentence of transportation, runs " io "snck 
of his Majestyh dominions beyond the seas^ as 
he shall direct and (ippoint" 

Next) it was enacted, that hard labour in 
places of confinement, might in some cases be 
substitute for transportation, and many statutes 
h^ve been suc^essive1y enacted tp^ regulate 
tbe«ie receptacles.* 

Three statutes liave been very recently pas? 
scd-j" for correcting the errors, and enlarging the . 
benefits, of many of the former 6nes,on tbe 
subject of transportation, and the temporaiy 
confinement of offenders, of wjiicli. the sub? 
slan4'e, so far as is necessary for our immediate 
purpose, is as tbllowsr-T-l'he first of these, after 
recilingan Act of the 43 of Geo. 3^ on the sanK , 
subject, provides for the tonnage, and admea^ 
surement.of all vessels carrying passengers to 
any of his Majesty's plantations and settiemeDti 
abroad. The next, after re/:iting those of M 
Geo. 3. c. 74. — 24 Geo. 3, c. 56. and noticing 
others which had been, from time to time, 
made to amend and continue these, for the 
transportation of ofFteuders, as well as for the 
confinement of theni in places appropriated fisr 
these purposes, continues them to March-25, 
1814. The last mentioned further continues 
the Act immediatefy preceediqg, till 25 March, 



* 15 Geo. 3, c. 74.-24 Geo. 3, c, 56.— 31 Geo. 3, c 46. 
1 53 Geo. 3, c. 36.— 53 Geo. 3, c. 39, and 54, Geo, 3, c. 30. 
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1S15, and to the conclusion of the then next 
Session of Parliament. 



SECT. II. 

Having dismissed the other business of the Appeal^. 
Courty we come to the consideration of Appeals. 
The most cursory acquaintance with anj book 
on the office an^ duties of a Justice of the 
Peace, ndust be sufficient to impress a convic- 
tion,that it would be a most unprofitabli^ labour 
to introduce, under this division, all the sub- 
jects indiscriminately, on which an Appeal lies 
tp the Sessions, from the decisions or acts of 
ilidividual Magistrates. No part of the whole 
&j8tem can exhibit a better proof of this posi- 
tion than that which embraces the differences 
between masters, and their workmen in most 
of our trades, which are respectively regulated 
by au immense number; of statutes, many of 
which ai*e very rarely called into use, but all of 
which are to be met with in bodks^ of the kind 
which hs^ve been alluded to, as occasion may 
. require. It is proposed, therefore, to confine 
what is advanced here on the subject of Appeals, 
to those which arise <>ut of that most ordinary 
and fruitful source of them, " the poor law s.** 

This resolves iteelf into two heads ; — 1st. the p^^^P jj^^,^ 
settlements of paupers ; — ^2dly. the rates upon 
property for their support. These are the two 
great fountains of litigation respecting the poor 
lawis, by Appeal tpt the Quarter Sesisions; First, 
then, as to the settlements of paupers ; thes^ 
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are obtained, simply by birth, €fr tbroug^li {k$ 
medium of some modification or other of ip^ 

Seitlemente habitancy.* 1 his general rule of Jaw is, that 
the place of birth is the primd facie^ natural, 
place of settlement of every child ; subject 
nevertheless, first, to certain exceptions; afid 
secondly, to what may be denominateJ, in cdfiw 
tradistinction to its" natural^ an adventitious 
settlement, derived from its parents, or acquit^ 
by itself. Out of these exceptions ; or fropi the 
accession of these acquired settlements, niaflf 
arise all the doubts or difficulties which give 
^ occasion to appeals. The exceptions apply 

particularly to illegitimate children, ot hm* 
tards ; because, generally speaking, they arette 
only children to whom an adventitious settte^ 
meut, derived from that of one, or the others 
of their parents, does not immediately accruer. 

^r^ ilt ^ '^^ respect to bastards, then, it may te 

•ettlemeot Stated as an universal proposition, that the place 
'of their birth, is that of their settlement, except. 

Exceptions. 1, Where there has been any collusion of 
contrivance to throw a burthen on theparisir 
for tlien the fraud will vitiate the tranbaction, 
and prevent the design . 

Child boi-n 2. Where the child is born of a woman under 

after order 

of removal, an order of removal ; whether before actual 
renaoval, orin tramiiit, or during a siispensioit 
of the order. 

' - . ■ ■ ■ 

♦ B%e Pnct. Bj^. tiijt, Pooa. Sefct I. 



-•'lit • • , • 



APP£iiLS. "DStf 

. 8. Where an order of removal is reversed ; Order revw- 
Tor then all things happening subjjjequent to **^- 
BUch order, are avoided thereby. 

. 4^ when the child is born of a mother in a In vagrancy. 
Mate of vagrancy. 
&• When born in a )^ol or house of correc*- In prison^ 

Art* 

fion, driii a house of industry incorporated by 

statute, or in^ lying'-in hospital. 

f 6. When born of a mother residing in a P""ns^ »'<^f>- 

d«nce under 

parish where she is not settled, under the au« friendly so- 
ttwrity of the Inendly Society act. . . ^^^^^^^t- 

:'i-7i When bom of a mother residiiig under aCpmpre- 
mtificate which includes the child specifically ceriificat«. 
hgfideacription. 

'.:. if a bastard, then, be removed to the place of 
ita.birth, before it has acquired a settlement of 
its own, the only good ground of Appeal against 
meh'OiKler, must be by shewing that it was 
bMrn under such circumstances as are compre- 
bendbd in one or other of these exceptions^* 
AmAin the event of such case being made out, 
it will belong to the place of its mother'^ settle* 

Hl^ilt* 

. With respect' to iBOITI MATE CHILDREN, or Of children 

diiidren bom of married parents, supposing lock. 
those parents to ha^e no place of settlement, 
upon the principle before advanced^ the place 
[>£ the. child's birth willbd that of its settle-* 

t 

■■ ' ■ •■ ■ '■ I ■t^« ■ . ■ I III I I !■ < ^1 . I I * »!■■ < «l . 1 » ■ » J I ly < I ■ I ■ 

. * Sje£ PracL Expos« titl£ Poob. wluere most of tlm Autliori- 
ties are adduced which suppor^Jljif^se^arioiu exc^eptions^ and 
form the system. 
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Hairepa. menf ; because prima facie tbnt-id tk^seUk" 

mluu^^^ ment of every child till another be discoVeredj 

but every legitimate child, t>T child born in 

wedlock^ if& -entitled to its fatlier*iB settlement 

, if he have one, and if he be a foreigner and 

Imve not one, to its mother's, if she be a native 

and have one. Such is the general role-witl 

respect to legitimate children, bat ^o this alsa 

there are some exceptions, though by £ir le^ 

numerous than in the case of bastards^ 

Exceptiont. 1st. If a legitimate child be bora in a state 

of vagrancy, and the settlement of either of ii» 

parents cannot be found, by reason that the 

Bom YD vag- mother died in giving it birth, or other canae/ 

moiber dy- <t must bdong to the parish ^ herein it W9» 

*"^* born, till they can discover a derivative settle^ 

ment. 
FoandfiD£pi. - 2Jly. In the case of foundlings or deserted 
children, maintained in an hosfHtal. founded 
iand endowed for that purpose, and regulated 
by statute.* Faundliug, ex vi termini j seeiBt 
to imply ignorance of origin, and conseqaently 
of derivative settlement; the general . rule, 
there fore, before exhibited applies, .with only 
the difference enacted by the statute, which \% 
nothing more than transfening the burden of 
maintaining these children from the overseers 
of the poor where the hospital is situate, to the 
special provision of the hospital itself* 



wiMta 



« 13 Gto. 2, c. 29. 
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Having thus noticed the general rule respect- 
ing derivative settlements, we come next to 
donie applications of ity t^iiding to show its 
universality ; and then to consider how deriva* 
tire settlements are superseded by acquired 
ones, as this is the most fruitful source of 
appeals to the Quarief Sessions. 

Tbt f)6sition advanced, being, that the 
Mttlement of the father is the settlement of ^ 
his legitimate child, the corroUaries from this 
proposition are : 

lst4 That proofs of the father's settlement 
lure i»tifBcient to estafaflish the settlement of the 
child, if nothing appear to the contrary.* 

And such a personal right is this in the Father^s «i- 
children to their father's settlement, that it is^ ^* 
not defeated by his attainder ;f nor by the 
removal of his residence :;{: nm* by the change Change of 
of his (the father's) settlement, for the child's Xherf 
shall follow it toties quoties ;§ nor by the fa- death, &c,. 
the/s death either before, or after, the birth of 
thechild.]! 

2dly, That no recourse shall bfe had to a Father's set- 
secondary claim of settlement (for example the ^aya to be 
mother's) till the primary one, viz. the father's, preferred to 
has been traced back so far as it will go» On however do^* 

y n ■ - .11-' -• - • • . ^ ■ ■ ^ nvedl* 

♦ 6 Term Rep. ^,^2 Bott. 3i: 

t , 6 Term Rep. 1 10.— 15 East's R. 463. 

♦ 2 Ses. Ca. 150, 
§ 3 Salk. 269. 

g 19 Vio. 382.--2 Bott 19. - ' 



this principle it was determitK^y thai children 
bad the settlement of their father, though a 
derivative one, from his moflier, who had 
married a foreigner without settlement^ in pre* 
ference to an acquired one of their own mo* 
ther.* 

Proof of" any settlement in the father failingf 
Mother's the mother's Settlement must be next resorted 

resorted'to *^- -^"^ ^* matters not' whether such settle*- 
in failure of ment of the mother (none being discoverable 
in the father) were by her births derivative 
from her parents, or acquired by herself, either 
during the life of her husband, or* subsequent 
to his decease.f 
ffo^ for the We have seen that the settlements of children 

ofdSldren ^^^^^ ^^^^ ^^^^ father, change with \M. 
deriyed Settledieiits derived from the mother also 
mother change with hers, while acquired by her iii 
change jjer own riffht, either as the wife, or the widoWi 
chang'eof ' of a husband having no settlement; but if 
•cttlement. ^f^^ ^j^^ death of such husband, she marry a 

man with a settlement, and thereby partake 
of his settlement, she does not communicate 
such second husband's settlement to the chil- 
dren by her former husband. 
Einincioa- We come next to consider what acts of the 
tion. children defeat. their derivative settlements, orj 

as it is termed, amount to TiMANCiPAtioN* 

* Burr. S. C. 482. 

t Burr. S. C. 367.-2 Bott. 26 and 2«. 

% Cald. Ca. 10. - ?. 



APPEA.LS.. 



A legitimate child shall necessaYily folloil^ 
llie settlement of one, or the other, of its pa- 
rents, as requiring- nurture, till it be seven 
years of afre, and therefore as part of the pa- 
rents family; but after that age it shall not be 
nmoved at part of the parents family, but by 
an express adjudication of the place of its own 
legal settlement, whether it still retain its de-» 
rivative one, or not* The reason of this is, 
:that, at seven years of age, a child may be put 
ati apprentice, and ha8 thei^fore itself a cajnr^ 
city to acquire a settlement. So that at sevei Earliest 
' years and forty:day9 achild may have defeated ^i.i an ao 
it derivative settkment, and acquired ^persokialg^j^^*®^ 
:liettlement of ite own. These pei^onal isiettle- 
tnents maybe obtained by a gr^at variety ^f 
nhethods, as at>prenticeship, hiritig and servidt, 
marriaoe, renting a tenement, possessihg* «ki 
estate, serving an office, &c. But a child may 
Also foe emancipated fh»ili its parents^ without Etenkctpi^ 
havingr obtained aiiy new settletiiettt for iii^elf,^ ^ * y 
or haviftig done any thing to idupersede its 
original derivative one« 1 he cased ii^hich g:^* 
vern this head of law are eXlreitiely nttthet*ouft, 
but the criterioii by ^liich the fact of emand- 
patibn is .to i>e collected froth Ihem, is tfs 
follows; — ^^ Ordinarily,*' ^aid Lord Kenyoi^, 
•* one of these things must happen,— either tt 
child must have dbtained ^ settiemeftt for him- 
self, or be must have becoDte thb bead of a 
family, or at all events, tbiiat lAve arrived at 

R 2 
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ths(t age when he may set up in the vrbrld 
for himself^ having contracted some relation, 
which id inconsistent with the idea of being 
under the controul< of^ or in a subordinate 
situation in, his father's family/'^ Andy in a 
subsequent case, the same Chief Justice laid 
down a rule, which, he observed, would re* 
cfoncile all the cases on emancipation, in these 
words :-^" If a child be Separated from his 6t 
^ her parents, and without obtaining any personal 
settlement, return to the parents during the 
* ' ^g(^ of pupilage, such child remains part of the 
parent's family ; btit if when, by estfanation of 
law, a child wants no furthet protection from 
the parents, and removes from them, such 
, child shall not, for the purpose of a derivative 
^s&ttlement, be deemed part of the parent's 

family/'t 

Acduired ApFRBicTiCESHiP appears to be the earliest 
settteitieiii; mode by which an adventitious, or personal, 
J™^,jji^ settlement can be acquired < It has been 
ships. , already observed^ that the limit 6f age of riur* 
ture has been fixed at seven years, and by a 
statute of Queen £liz.:j: at that period the chil- 
dren of the poor may be even compelled to go 
into apprenticeships. 

>— 1^«^— ■!! , m il III! I . M l —— <— iMfci—<— « I Aw 11 II—— —^ 

* 3 Term. R, 114.-^ld. 385. 
t2Bott. 46. 
I 43 £liz, c.% 
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By a previous stat, at the very commencement 
of the same Queen's reign, the qualifications of 
persons entitled to take, and to become, appren- 
tices, had been regulated. EfBux of time, and 
the progress of commerce, however, had made 
many of its provisions inconvenient, and had 
occasioned manyof its restrictions and penalties 
to fall into disuse ; wherefore they were repealed 
by the d4th of the present King, chap. 96, and 
are unnecessary to be further noticed here ; 
especfally as, by the third section of the last 
mentioned statute, all the power and authority 
j?elative to apprenticeships is reserved to the 
Justices generally^ as had been given to them- 
specially over apprenticeships contracted by the 
authority, and regulated by the restrictions, 
of this repealed statute pf Elizabeth, 

The contract itself, by which the relation of 
master and apprentice is formed ; the residence 
under it, and the effects of that residence ; the 
premature conclusion, and the evidence to 
support, or to annul, such contract; severally 
give occasion , to numerous Appeals. A few 
observaftions therefore on each of these parti* 
culars ; and first, of 

The Contract itself. 
1st. The contract may be made ty any per- The con- 
son more than seven years of age for hiniy or 
her self, (for being evidently an4 invariably 
supposed to be for t^e child's biMijefit^ it is a 
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eMjBt ojjt of the comoioa rule of law^ wbicl| 
makes the contracts oi iufant^^ v oid.) . \ 

May ^ -^^^ ^^^ other coatiacting par^iy^ the iiisu|ter| 

made by »» ipay also bp an infant .f And it i^ perfi^ctly 

lttluli«a , •11*1 I ■ 

iQpimateriHi what is the trade or occupation .^ 
Infant niust gdly. Except in the ca^e pf parUh ^ppren? 
consenting ticcB, eye© if the contract be not tbje solje ac^ 
party, ex- ^f ^j,^ parties who are to stand in the relation 
paupeni. of master and apprentice, yt i^ absolutely ne? 

* » * * ' 

cessary that they should both i^p consenting 
ffurti^y in order to obtaip a settlement by the 
service under the contract. The proof of that 
consent, in the apprentice, is his ijignature, 
testifying hi^ consent, without which the couy 
tract is not a valid contract to confer a ^ttle^ 
ment.§ But the signature of t^e master 19 
not absolutely necessary, becaifse his accepting 
the apprentice is proof sufficient of his con? 
sent. II 

3dly. The contract must be a written one, 
and not by parol. ^ For a parol contract for 
an Apprenticeship eo fiomme^ is void as, ai^ 
apprenticeship, apd it cannot be converted into 
a hiring, so as, with a f^ervice )inder it, to confer 
a settlement.** 



Sig^Daturie 
of the mas^ 
ter not es- 
sential. 



Farol con- 
tract void. 



Will not 
ensue as a 
hiring. 



* 1 Bolt 613.— 2 Bott. 363. 
t 4 Term. R. 196.— ^377. 



± I Bott. 610. 



§ 8 East's R. 25» 

U 2 Bitt. .''67.— 371v 

% 5 Term, R. 153. 

♦♦ 2 East's R. 298.-H1 Term. R. m. 
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4t|ily, It must be stamped with thej^roper Stamps ne* 
stamps, as regulated by statutes,* of whicli^^^'y" 
there are two descriptions ; one in Respect of 
the instrument, ^s ^uch ; the other in respect 
of thje' fee op sum given, as a consideration 
with the apprentice^ And the deed or indeii<.- 
.ijure cannot be produced in evidence of this 
fact of apprenticeship, unless it hft stamped 
with the proper stamps.f 

•' 5thly. The full sum or consideration given^Fufl conai,. 
must be set forth in the indenture, in words ^^"^^^^^^ ^^ 

' / . ^ Pit expres- 

at length, and tlie duties paid oii- it \\ and thissed in words 
provision is not to be evaded by giving^ other* "^ 
things instead of jcooney.^ 

lliese are the principal points of form on indentures 
which settlements by apprenticeship, in the^^®''*^'^*'^ 
ordinary course, are usually resisted, upon Ap- 
peaHo the Quarter Sessioiis. The apprentice- 
ships of the poor exclusiveltf fall under a di£^ 
ferent consideration, sq far as respects the 
contract itself, and therefore are pecessary to 
be noticed, befpre we proceed to consider 
the .effects and consequence pf contracts of 
apprenticeships generally. 

Thus apprentices boupd o]ut under the Poor ap- 
pro visions of any public charity are ^^cempt, P^^JJ^^p^^ 

v, • from stamp 

dutijBs. 

* 6 Term R. 317.— 1 East's R. 85. 
t Burr. S. C. 198.-2 Bott. 449. 
X Stat, 8 Ann. c. 9. 
§ 48 Geo. 3, c. 98. 
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hy l^e stalufes imposing them, from the jelcdiejf 
payable on the consideration mon^y. 

And parish apprentices being, bound out 
under the provisions of a particular statute for 
.that purpose,* the contract must be coi^form-r 
able with the particular directions of the statute 
itself, and subsequent ones pa^ssed t^ ^men4 
it, which are ; 

1st. That the binding mtist be by the ma? 
jority of the churchwardens and overseer^ of 
the parish to which the pauper belongs.^ 

2dly. Thajt the children must belong to pa- 
rents whom the churchwardens and overseerf 
phall judge not able to maintain them, 

3dly. That boys shall be bound till ^1, and 
girls till 21, or mmriage. 

4thly. That two Justices, having jurisdicr 

9 

~'tion, must be assenting parties to the inden^ 
ture, and being a judicial act, must be together 
at the time of assenting, j: 

6thly. T^at such apprentice^ may, by the 
assent of two such Justices as ^foresaid, be 
assigned ; and such assigned apprentices, shall 
be subject, to all such regulations as if they had 



* 4;3 Eiiz. c. % 

t For the explanation of the words ** majority of dtnrcli- 
wardt^ns and overseers," See 51 fSeo. 3, c. 80. and also 54, 
Geo 3, c. 107, and Pracl. Expos. Tt//^ Poor, settUmeni bg 
npfrenticeship, 

% Z Term R. 380. 



«>irtinucd lo serye under the ojigi^^al ind^n- 

The residence under the contract, find the effects 

of it. 

The settlement of an apprentice docs ^lot Heiidence. 
Iiecessarily depend on the settlement of the 
master or mistress^ but on his owpi residence 
.dujrij9ig bis apprjentic^hjp in ihe actual service 
of Buch ma^r pr mistress. TJius wherfe a# 
apprcptice woii^ iji'the day-time with his 
maslerin the parish of A. but sleeps in the 
cootigiuius parish of B. where his home is^ 
fi* is the place wherein he obtains his settle- 
jnent under theindenture.f Because the place 
ji'hcne ^ person lodgfs is ^]way3 understood to 
i>e tib^ criterion of residence.'^ 

But, as has been observed, the residence Musi i^e in 
must be in the service of Jhie master; for the ^^^^"^"^^^^^ 
words of the stat. creating this species of settle- ^^r. 
ment$ f' binding and habitation-* must beuur ^ 
dtpstood of an habitatign referable in some way Absence on 
to the apprenticeship. \\ Therefore it has been .^^"'*^ ^^ 
decided that if an apprentice, on account of 
illness, go into another parish than that in 
.which bis master lives, n^erely as a temporary 

residence to get cured, without perfonning 

■ ■ ' ■ J 

* 32 Geo. 3, c. 57. 

t Bam S. C. 569. 

$ 11 East R. 170. 

§ 3 VTm. c. 11. II 7 East*! R. 313. 
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ayiy sort of service for his master daring sue 

residence, a settlement ia not gained there b 

such temporary residence in such other parish. 

Residence Forty da} 3 is, ip a)l cases, the residence iie- 

„®J*^^j!^^^ cessary for gaining a settlement, which is byiu 

ference, from the statute making settlementsde^^^ 
pend on residence ; for it enacts, **that cbprclr^A 
wardens and overseers may obtain the remove -^j 
of any person coming to inhabit and not reptiq^E::^^ 
to the- amount of 10/. per annum^ upon co 
plaint to the Justices within forty days after su^ 
persons shall have s6 come to settle \*'\ the j 
sary inference from which is, that,' o/Vcr a re^ --^/ 
dence of forty days, such removal shall n^zn^f 
take place, or in other words a settlemen|; yi^s^^Uj 
have been gained ; and by a subsequent starCi^ 
apprentices, bound by indenture, are exoep'^^ 
out of the former provision for removal^ 

It has been already sbewq, that residenci 
under a contract for aji apprenticeship will-ii 
confer a settlement, if the contract itself^ wi 
Construe- originally defective. And the construction pat 
tion of con- bv the Court of B. R, on these contracts i^ this, 
viz. that one party contracting to teach, and the 
other to leani, a^trade, shall be construed an 
apprenticeship; arid that nothing but the 
clearest intention in the parties to iBake 
service contracted for one of a different descrip 






^Mm 



♦ 11 East's R. 17G.— 7 East's R. 466. 
t 13 and 14 Car. 2, c. 11 
X 3 W; c. 11, 



tioti.^ flAmll controul the comstriictlcM)^ or tak^ 
it out of the general rule.* 
. HoweT;er, it ha^; been decided, that if there beTwo^on- 
a J^s^lid contract for a hiring and service, which '^ood for 
is aftenvards attempted to be cojayerted injto *f r^» «»* 

' f^' the other 

an appirenticeship, but the contract for such bad for ap« 
Conversion turn pot to have been deficient, ^iJ[|^p^^^^lj^ 
jt shall ^lOit cancel, or do away, the fornaei valid «ff*i<^t. 
eootract; but if the term of service, originally 
.contracted for, ha%^.e lieen performed, a settle;r. 
inent shall be ae(][iu;!ed imder such contract for 
jiiring-t 

An ittdenture of {apprenticeships may be 
IMigned from master to master, through any 
number successively; ^od if the original con- 
tr^€$ were valid^ and the assignments are regu- 
larly made by each master ip succession, tlie 
yestdence? under them for the purposes of 
settlement^ will be governed by the same rules, 
.99 i£ the apprentice had continued in his first 
l^ace of abode under the indenture. But 
thqiu^b tb^e assignment may be by parol, it must 
h^ express, and for a particular service, not a 
^fiieral leave or license to serve any one^ at 
fSaub di^retion of the apprentice ; for such per* 
miwion, and service, will not amount to an 
iMignmrat, and therefore cannot obtain a set- 

flement.t 

--.-i^ I 21 , 

♦ 2 East's R. 298.-2 Bott. 230. 

t 14 East's R. 541. , 

X 3 Term. B. 605.— 1 East's R. 63, 73. 
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And an assignment by the executor of 
master, will hare the same effect, as by th^ ^ 
master himself,* 
Atsigniieiit ' It has been observed, the assignment maylc:::::De 
y«leed.. jjy pa^Ql . but if it be by deed, it must be g^^)/ 

verned by the same rules q{ evidence, wh^^n 
offered in proof, as the original indenture ; tl^^at 
is to say, it must be stamped, and having be^^n 
reduced to writing, must be produced^ a.3nd 
cannot be proved bv parol testiinony.'j' 

The premature conclusion^ Sfo. - . . 

Bankruptcy The master becoming a bankrupt does mo^ot 
"as^*"- of itself operate as a dissolution of the appr^o, 
ticeship, or discharge the indentures ;:|;j3Qr 
AgreemeDt does an agreement to cancel them, on a &vm 

lo canc«1» - - .1,1 ' ' ^ 

and «nter* of money to be paid by the apprentice at a 
ing the future time, and an abandon nient of the masted 

King's ^ ^^ 

service. by the apprentice, in consequence of sue J^ 



agreement ;§ .nor even, a voluntary entefin^ 
into the King's service, the master not prc^^ 
hibiting it, but not giving up the indenture.)! 
Regulations But apprentices, with whom less than W. har=^ 

by Stat, for *^* 

discharging been given, may be discharged by two Jostice 
apprentices, f^^^ ^^^ master who is so far reduced in cu 



♦ Cald. Ca. 60.— -1 Maule and Selwyn's R. 377, 
t 6 Term. R. 452. 
+ 2Bott. 395.. 
§ 8 Term. R. 108. 
11 2 BotU 402. 
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dumsfances as to be unable to keep or employ 
mich apprentice.* 

Also hn indenture may be put an end to of 
a parisli apprentice by all parties, that is fo 
'say, the master, the apprentice, and the parish 
officers, consenting, but^ not otherwise. Also 
bythe master and the apprentice only, the latter 
being of full age^ but not otherwise; for 
though an apprentice under age may bind 
himself, being a contract necessarily for his 
advantage, and a case excepted ^ by the general 
rule of law respecting infants, the consent of 
an infant alone to' his discharge; is ^^ no con- 
sent at all. "f ; 

The master assigning, and the apprentice 
consenting, without the approbation of two Jus- 
tices, will not make an apprenticeship within 
the statute of Elizabeth, according to Dalton.j: 
•Wc learn by a decision, just cited, that the 
assent of the apprentice adds no authority to 
the assignment; and it appeals from the ge- 
neral current of recent authorities, that these 
^ -appprenticeships being compulsory, it is the 
assent of the overseers that gives the validity 
to all acts on the part of infant />arwA appren*' 
•fees ; but since by the statute 32 Geo, 3; mas- 
ters by the consent of two Justices, may assign 
Aese apprentices, and their executors, &c. may 
assign within three months, upon similar con- 



«*«i 



* 32 Geo. 3, e. 37. t Burr. S. G. 46iL-^l .Black. R. dOSi 

. t l>altoii, c. 58 . • 
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ditions, ^hicfa power is tisualfj^ ^xHhiim^ 
the premature eoDciusion of the contract hy 
death, is rarely the source of any litigation. 

All these cases indeed^ would be ef no iin« 

portance to the particular subject matter of 

Ibis section, except that the jqnestioii ^^ wbe*f 

ther an indenture coniinues in force, or is can*' 

How these Celled/^ and therefore the infefental questioD,* 

regiilations «. whether an apprentice servinsr in another" 

settkmeDto, place, than that to which he wcrs, oti^h^lj 

bound, is to be considered as discharged fronf 

his indenture and sui jurU ;. or whether be br 

serving under the indenture, and in the im^ 

plied service of his original master/* is often 

of essential importance for th^ detenninattoft 

of Appeals respecting the settlements of suck 

apprentices in the actual employ of other, 

than their original masters. 

After what lias been premised under the oon-* 
^ideratien of evidence, and especially that por- 
tion which treats of copies of deeds, and of 
the application of parol testimony to ph^ve 
the existence of written documents, it will be* 
sufficient to observe here, that. 

The Sessions may receive parol evidence of 
an apprenticeship, if the indentures be des- 
troyed, or cannot be found, or produced. Ani 
^ if tlie opposite party produce an indenture, on 
^ notice given to them for that purpose, it may 
be read w ithout any proof of the execution : 
ttits was formerly -vesratd qtiesiioi but it-haS be^n 
of late fully established. In civil actions, wheie 
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a plaintiff ^vishes to give, in evidence, a deed 
in the defendant's custody, lie gives the de- 
fendant notice to produce it ; and the deed^ 
when produced, must primA facie be taken to 
be duly executed, because the plaintiff, not 
knowing who are the subscribing witnesses, 
cannot come prepared at the trial to prove the 
execution. Therefore an instrument coming 
out of the hands of the opposite parly, must be 
taken to be proved.* . 

Hiking and Service is the next mode ofnirin^ and 
fcttperseding the settlement by birth or paren- ^^''^*^^' 
tage, which presents itself for consideration ; be- 
cause it is that which, next to apprenticeship, 
generally occurs earliest in life to that mnk of 
persons who are the objects of the law of set- .. 
tlements.j- 

Keeping in mind the statutes of Charles, be- Statute of 

* Cat 2^ 

fore introduced, respecting a residence of 40 ^^ 
days without removal, which is, in truth, the 
'foundation of all kinds of settlement arising 
out of residence, the subsequent statutes on the 
subject will be found to be c^nly so many ex- 
ceptions made, from time to time, to its pro- 
visions. 

A cursory Reader would probably think the 
original statute itself, and those which were 
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made to restrict its operiatioiiv spo&e Sft' pTafnlV 
the intentioiisof the Legislature, and formed sa 
intelligible a system^ that bo doubtd could 
arise upon their construction r however, thef 
fact is, that no head of settlement has givenf 
occasion to so many difficulties, attd to so great 
a variety of interpretations ^ 

By 3 Will, and Mar. c. II. ^If aii^^ un^ 
^ married person^ not having child or childrenv 
" shall be lawfully hired rnto a»y paris)) of 
" town for one year fand shall continue and 

abide in the same service during the splice^ 

of one whole year, by 8 and 9 WilU S, c- 30.) 
^' such service shall be adjudged and deemed 
>^ a good settlement therein, though no notice; 
" in writing, be delivered and published, &c.'^ 

But by 9 and 10 Will. 3, e. 11. " no persoiv 
'' ^^ho shall come into any parish by ^evfi^cate^ 
" shall be adjudged by any act whatsoever to 
^ have procured a legal settlement in such pa- 
^' rish, unless he shall botiA Jide take a lease 
>' of a tenement of the value of ten pounds, or 
'^^ shall execute some annual office in such pa** 
*' rish," (and of course not by a hiring and 
service.) 

And by 12 Ann. st. I. c. 18. " If any per- 
" son shall be a hired servant with any person 
" who did come into, o^ shall reside in, any pa- 
'' rish, township, or place, by means or licence 
'' of a certificate, and not afterwards having 
'' gained a legal settlement in sacb parish. 






AppeALK. 

^^ toWh^iip^ ot" plac^ 6ubh fsfervant dtikll tatrt 
*' gain any^ttlenKriit in gucbparisb, township, 
*' or place, by reiison of stf%h hiri tog w* serving 
^' therein ; but shall tiav<& his gj^tleni^nt in such 
** parish^ ldwnshi[i,' M* pll^ce, as if he had not 
*" been an hif^^ servant to such person, s^ 2.*' 
" Also, by 3d Gw. 3, d. 64. No person who 
^* shall b^ a hiretl /serVilnt to aliy person who 
^^ did come into, or shall rdside^ in 'any parist^ 
township/ <$f plae^, under a certificate from ^ 
6 B&il^fit Scieiety, and hot afterwards having 
gaiiifed a legfal settlement in such paiisl^ 
township; 6r plaele^ sh^ll gam any settlQmcmt 
^^ in stich parish^ 'township, orpU^e,'b]^ reasoh 
^* of such hiHiig tSf serving thei^ins but tail 
^^ such servants shall have .their ^srettl^etnents ii| 
*^ su<ih plifisii, townkfclp,-or' plfi^cftj as if ihey. ui.../ . ;: 
""^ had not beetf Mfed to iyiii^ person as afarei 

''said.-* ''*=:■ '■■•■••V - V^j •■ i /.J --r. % i''.:! V 

Thte first di^v4a£tlotafrtml thi> obi^idiis idter^Cobstruction 
pretatiott of th^ IbWliw of th6se*slattt«RSy wisf/JJ^^^ 
on the term ** unmarried^ p4tiam^'^' 'Amdit haspcwoiw.** 
bi^ed d^cid^in i^sby Wacoesstve^^chsm; 'that a...;,: , ..^, . > 
^idoteef-, althoill^h he have children^^viiigi mscf 
ifain a settletaient by ' Iriringi 'afad service^ I pt04> 
vided those .efaiidvenA.a|iei:eittaiid^ated; and 
hjEiVe gained settlements. in their own right,* _ 

And if a married n^an agree copditionalfy to 

become the servant of anoth^^wd before a 

•- • -^ • • • . 

♦ 2 Bott 177. 
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^e^tiitive agreement take place) tbe^n^^^ die 
wiHiout isinie, he will giua a 6ettle;|ieut hy a 
biring and service; for a year.*- . ... ^ ' > 
,. And ariuarringie^after thehiringf aa(i4uriDg 
ibe serviue» hUI not preYeUt jd)b^ . sei^ant from 
gaining a settlement ;: for m^f^^^j^e . j^Qf^ not 
^lnder>4fa.e ser'^ice, and the contract continues ; 
therefore if the man,peffor«i. hi^ ^ervieai lie 

gains^a settlein^&iit.t ^- ,. •»<' • - ? 

' Once for all, let it . be obs^arved^ :tfaat| ii the 

^6rd3 of the «tatute/be but caQoiplied w/itb^ fes- 

jpeoting the contract, and th^iSerFif^e wnd^r it, 

according to the interpretati^dd put^upon tbera 

by the Courts, the reldiian^ in ivbiish . the cdn-* 

ttacting parties stofid ioea^h MAar^, iisi oi[ no jpi- 

portance whatever*^ . ;* 

Tbf biring. "^^ ^^^' question itrluch has be^n agitated, 

has been ^^ what lAiall be construed a. hiring V* 

When done by express words, it admits of no 

: ; .' doubt; but 4rait^<nMr|ft;r fairings werpadnutted, 

: ^^ and then the latitude giifen to interpr^totion 

. was alinost unbounded. 

General bir« Thus ii has been decided thutany contract 

^^S* which piuiiorts to be a general hiring^ without 

any limitation of time, being mentioned, shall 
be interpreted a bitiBg/orM year. 
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A ltd moreover, that wliere there he oufy actual HirUi^ m** 
Service proved, yet where the nature of thecatiou"^ ' 
Service is such as. necessarHy implies a hiriDg^ 
the Courts of L^w will raise such implication;^ 
.Th« -very wonH of the Court of. 3. R. in 
two modem cMe» will be sufficient on this part 
o/ the subject; 

The gtotei^ rule is^ th^t an indeJiniieXni^^iiim 
hirimg^ ^ithotU an^ cirdum9l0nce: io shew tfuU ^'^ - 
^^ a U$s4inu yia$ meanii^ shgii be ^ink$i4^ed aif 
^^ a hiring /pra^einrJ''^: \ > ■:: 
> • ^*: AU'i that, is weceaaa^ t9 . gi(f[« d;»fleUleia»pnt 
" undelr tbt stattttot ia»»tfc«t lbe»ye [tdi^uld ibtt 
^^ a hiring .fiNT tt year^ nii4;.«^ 6^v\c^:*fyf a yteff^k 
^^ There must therefore eitWr i» an n%p^m9ii otf 
>^ an implied^ coQti^t for iit; year^ Ipi iHrd«r<,tif . 
^' give the servant si settlement. And an expre|99 
^^ fairittg finr vdeven. imontliMi will: n<»t.^G«tti&r a . , ; , 
^^ setttettient) ulaietft llttb SessiMi^ ^to4 t)iatM ^M , i 

•V ^audnkitt^ ' and -that a* year'ii service wi^s mk 
^^ tended^ though only eleven tifoatii^ ^yhsix6 esf- 

Jkit if k.apt^ar that i the {m*^ant jwa^ hire4 ^ 

/o work by the piece this bbaU Jiotb^f»aiMidfred^^^|^| ^. 
as a ^gi^na-al hiriog' <for a igf&i^% : ;. >{ ut : piece. 
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By Ae w^k ®e, it it appeal* that tJie servant '^aa kind as 
a weekly labour er^ it shall .not be considered as 
a general hiring' for a year.* . . 

And where nothing is said, ki a contract of 
hiring, about the time^ but H * resenratiot]; of 
weekly wage«», it isa- weekly hiring onrly,''!^ 
BiriDg inde- Butalthough the hiring be at so mueft/jfir 
regerJ5**^ Week, yfet if the hiring was mtended to be /or 
weekly, '^ year^ or if it -appear from loircumstaneesto 
liave been generuA, the reserratioaMDif neeekl^ 
wages will not controul that^hiring'.^ ^ 

t After the Inject of general biribgir had been 
l^retty well ^dhipo^ed of, th^ : ^^eeidt fairitigs^^ 
aiiid coniHtidndlhitmg^i, and '4;t^omar^< fairings, 
became subjects of controrersy. - On these 
{Moihts a few dettermibatiom ^will be suffi- 
' Orient.' • ' ^ •• 
Special hir- * ^ firing for a year, to be paid according to 
'^S* 'tht work done, is a good hiring, and a service 

idt the year under it completes all that the ista- 
tute re45[uires.§ t . 

So, a hiring for three years at so innch per 
irVeAr, to work tiit^elTe hours, and to fbe piod for 
€Jrfra hours, i& a good hiring. 

So, hiring for elev^ months^ and to^give the 
master^a month^s service in, beyond the eleven 



* i" • 



* 2 Term R. 453. : .^ 
t 6 East's R^ 582. 
} 4 Term R, 245w , 
§ Burr. S. a 152. 



I 



iOIFBiKBtw 

qtieisti^a) is'Bo more than, ^' Whether cdeFeOi 
^mdaths an4 oneimonthipake tireLw moaifettsi 1>! _ 
There are no particular technical TVttrdft necw^ 
Mfry ta make a;hltaing fera yeif .r; "Eimisub^kmce 
ofe Ahis a^oeemtnt : i#, to senrti ti>KeHe. i9fto«^tb€i 
^fiiil. v^ljtat si^ifieli^ the variatioaiofA^icpressiDn^ 
©rery- contract to aerve, is a contract to serve 
for a year,' unless there be jMotHdng to-oXf* ^ 
plain it otherwise,* , ; . i! ^ i n-^r 
. . So, if the I servant be : hired . foil a^year, ^ lyith 
^rmissioB; to be absent for a. monidh to attefid 
bis duty in the miUtia, mponjmdmgimp^ni^ 
do his mmsters bminess : a servifcfe iundejf tbis 

I 

hiring' will gain a settk^ientif • - , • : ; j ;. ; *^^ 

So,, if ifrbe tlie Custom of « the cMintry to^^ConditSbii^'^ 
Iho. servant have wery Sunday and Awfyrfaji^*"**^* 
throijighout the year- to* himself, the^ ^rvantt 
notwithstanding he uses this pHnkgMr, Willi ote 
a hiring for a year, s^d by «enring that year, 

gain a. settlement^ ,: * '^ 

. jBut if, i upon the hiring, it ht agreed that tbfe 
service shall be Only during certain hom^ in • 

the six workingf-days, ind that aU-^be^rest of 
the time, "^ai^, well as on Stind^ys^ the serfir^nt 
shall be at liberty and his own m^st^^r^ this it 
not a good hiring for a year. 





♦ Burr. S. 0. 43^. 
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80^ if it be agrted^ on the hiringi» tHHitiSm 
mstv9sat diall be at liberty to serve (ellMM4iMe 
^ tlie harmst iiioiUliv'tliiitil^noIra ^opdiffiiig 
Ibrayear.^ 

As, where a peii^ianer of the EMftrln^ 

CoAipMy hiiped himself as a servant for a jF^airi 

iith a reservation ' to himself of two- days in 

jBttch half-year, in order that he mi^^ g!ti for 

X hw pensiettV he tffas Held pot to \w9t g«i|qe(i any 

settlement by a service under snc^ coatractj 

fbr^'b^ the Court, ** here was: an 4a?prew er- 

\Hp^Qin of Akur days in the year^.dbmig irlijeil 

Ae piiiiper <was not tp be nnder tbft dojYfron)* ef 

the* MMteter-t'^ 

Customary A hiriiig for a customsiy yei^, ay Arom Whitl 

^?^Uiu ^ > nntide to Whitsuntide^ soch hiring being inr 

' ' * iKiid!^ for au year, and so considered by the paft 

ties^ t$ a good hiring for a year^ although it fall 

jphort of 366 days4 

" Si>, if the pauper be hired at a fair ^eld tb^ 

day iryiTpediately after Old Michaelmas to serw 

pXi the Old Michaelmas^datf following ; thii^ 

• wiH be ^ sufficient hiring for a year, for the 

dliys shall be take^ inclusively. § 

For, as^ it wa^ observed by Lord Mansfield, 
in the case ti^kichis hereselected in support of 
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the (kH5trine advanced, J** thtire must beaiiiiriti^ 
for a year. It has been determined, that iei 
hiring irom one melne^able feast to ^another,' 
k»:^ sufficient hiritig, being accdrding to HoA 
<^dfitom of th^isMjnfi^, abihough there i^houid 
tiot be -866 dayS^ : son the other faaftd,^ a hiri^^ 

t'H'0>4ays^^r Michaelmas tothe ri^xt Mtchatr* 

• < t 

mms^^^tis been detennil^d'Mo good hiring ; ^d 
therefore the question n\ Whether here wae^ a 
hiring for a ycisir ? dreat oritieism has be^n 
made^on the word^ *iH ; it utey , or may not, be 
exxAimv^^'jMectdingto the subject matlfr, Httie 
the custom is vei^. m^aterial to explain it ; tiie 
oQstoot is to hire fW>m ttienext dny iaf^fer jift- 
ckmelfnms. If this be TiTong, there can be ho 
aettleme«ft gained in thi^ pfti^ 6Pthe eouiMfy b^ 
a *5rvaiit." ' • - - -^^ ' '••■« " • - ■"' 

*• But -in another case,* (in jierfect confermity 
however with the last, if the ^cnttlKha^ion be 
properly attended to) a differehf^onMMion<%vdl 
drawnv Thfe pauper went to' the market- towij 
of 0/&y,. wbere there is a custom for servanffil 
ia hire by the year, at two diflferent Siattites r *!..**^'f, 
one held on the Friday before Old MarHnmd^" 
el^^ the other OH the Friday' nesi^t after Old 
JitarHnmasi'day /at which Jatter iTaif, they all 
ways^hire <i// the Old Marfinmas-dtn/ following; 
M^Ui'eh 1^ the caMiotti is considered as a hiriqg 
for a year. Old Martinmas-^day 1774, wus on 
the Tuesday ; and on the /Vtc/ay foil owThg, be- 
ing the second S/a<ic(e-^aar^ti]<^jpauper hired 
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hired himself to serve a person in Harwood^ til) 

• 

^e Old Mariinma$'dajf following ; \vhich per-r 
son he ^ccprdipgly s^ved ip Uarwood till the 
Old Martinmas'dajf following. — This being 4 
hiring for three days less tb^n a year, the 
Court were cleiarly of opinion, that this was 
not a sufficient hiring for a year ; and BuUer, J. 
pbserved. That 'V there is no case Jn which S 
hiring, which must necessarily hft Jess than a 
year, has been adjudged to; give a settlemept/' 
find it would be dangerous to ipake a pe^Y pret 
4;edent of that sort ; all the cases agree that 
there mps^ be ^hiring foj^ nyearJ'^ 

In estimating the precise value of the word 
*f untir' it is necessary tq observe further, tbat^ 
pot ^ only th^ circumstances of the particular 
case must be the guide of interpretation^ but 
that, (as was said by the (Tpu'rt of B. R. on 
another qase,) there is np fraction of a day, and 
therefore a settlement wjU be complete where 
the miputest part qf a day being included FlU 
inake up the year'^ service, or 365 days.f 
R^roppcf. A retrospective hiring cannot be admitted 
iriDg. .^ ^^y ^^^^ j^ make a settlement, for it would 

be nonsense to make a contract for a time 
past. And, on a ppint so obvious, a single 
authority will be sufficient, . especifiliy as it 
.was one which has always been relied on, in 
cases of this description. 

• • - • ■ % , 

♦ Cald. Ca. 1()0. 
t 1 Term R. 490. 




AgeBtleman of the parish of Ilam^ hearing 
that the paupier was a likely bqy to serve him * 
|I3 his postillipu, smt to h(iv$ him upon likiH^^ 
After the pnuper had served eight wieeks on 
liking, his master hired hi^i for a year^ to com'* 
whence from th^ h^inning of. the said eight 
weeks. He accordingly seifv^d bis ^)e^ter ia 
ih0 9aid parish of Jlam^. iacluding the said 
eight weekd, a year ?nd teii d^ys, and no longer, ' / 
rr-TJi^ Court beld thi$ case to diff<^r from all^ 
jEMrmer cas^s, Thi^^ qu?stipu , was, lyhether here 
)>e a hiriqg for^a ycfar ? . It is agreed, that there 
fliu^t bfs a biring^ for ' a year,, ^pd ^ ^t^rvice for 
H year, to gain a set^iein^Qt, and that a re« 
tiTQspect will pot dP^ ^bi?b latter is the case 
here ; for the lad came upon liking ; and at 
that tinte tber^ is pothing stated pi* ft hiring, 
during which eight weeks both, parties >yere 
^t liberty, — Tb^y thei-^fpre held this tp be no 
^ettleoipnt,* 

But an hiring fop ;^ quarter of a year, and ifProBpectivc 
the master and ^rvant like one another, to hiring ren- 
eontinuf for a year, is fi good hiring for a year^^®"^*^^^^'"* 
for the Cppr^ held the conditional brripg to be vice. 
» good hifing for a year ; because the 9iiaf(er 
and she did like one anptber, and ^ year's ser- 
vice was actujpdly performed under it.-f 

^ut thpugh the hiripg be allowed to be con; 
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The contract ditional, and if the condition be performed to 
tnust be en- y^^ good, J et it Diust be by an entire contract 

•11 e* 

for a year, and n<>t two contracts for two half 
years ; for if it were so,' one th^t was hired hf 
the moi>th only, if he contiK^ued iu the sasM 
sei^ice for twelve in sucdesi^on, mig^ht be sup^ 
posed to g.-rin a settlement.* 
But diffier- jjut a service for a j^ear, thougteit be under 
may be cow- different hiriiygs, is good, if (me^ofike hirni^ 
wwted with i^^y^^ a'year^^ as where the panper- wa» biMd to 
serve ftoin Let^^day to C4riW/nii«, wbto^M 
did I atod was then hired by the same itoastt^ 
for a year, and served under- this second hirifi| 
until the end of May^ making iti all aboreft 
year. — This was adjudged sufficient to jgfajn '4 
settlement. • •.....: 

• 

' But there is such an infinite variety of camii 

of this kind, that the hisertion of One recent 
one at length, must serve by way of exposition 
to the Substance of the general doctrine. Iti 
immediate purpose is, to shew that the service 
under an imperfect hiring, may be connected 
Ti ith the same service under Ji perfect hiring^ 
although under such perfect hiring there may 
not have been a residence of forty days.-J— Thi» 
in ^Reic. V, the inhabitants of Adson^ HtL 38; 
(ieo. 3. The pauper wAs hired in Church Si$& 
eight days after Old Michdehiai^ to the Old 
Michnehrms following ; and continued in bis 
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^laiter's service till the day after Old Michach 

mm^dajfy when he was hired by his master t}ll 

the: Michaelmas following, and under that 

biting he only §ero.ed ten days. — By Lord 

^i^enyoDi C. J^ . ^' Upon one point of this case 

^l^eDe, can he oo doubt, that, to gain a settle- 

thp service for a year need not be under 

hiring for a year. Whether that question 

rightly decided onginally, or not, it is 

too long settled, and has been too often 

I, to be. again disturbejd. I have 

diMlways considered it as equally settled, that 

there w^s an . hiring^ for a year, construc- 

se^vice for a year, and- a residence for 

•^oilj^ days^ that it was sufficient to confer a 

.^settlement ; and I have never heai*d it advahc* 

.^ed^ previous to the pres^^nt case, that the 

.^nenice. for forty days must be subsequent 

'tPf the hiring for a year. That, this has 

lieeii tbe general understanding .upon this 

subject, it is fair to suppose, «ince no case has 

fweif adduced to support the contrary positipn/* 

Thxt case stood over for furdier argument ; but 

afterwards Lord Kenyon declared, without any 

fturtbep argument, ** that the Court were of 

epinion, that the pauper had gained a settle- 

ttent in Church Stow; although there had not 

hce» a aervice of forty days subsequent to^the 

fejthiring/'* 
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DiscontioQ* But where the hiring is imperfect, a^d thert 
anrc of «er. j^ ^ complete and absolute didcontinuanee of 

the service under it; such service cannot be 
coupl^ with a Service under a new hiring for 
a } par, for the purpose of fining a settleiii^iit 
This has produced many questions as to what 
sliall be considered a. complete and absolute 
dissolution of the service. 

It was fong held that two reqtiisile^ were 
necessary for joining these ' servitifes, *s6 asfe 
acquirfe a settlement, viz, thit there \rfitstb'te 
ho'xli^(^6ntitmance or chasm between them,airil 
also fhat they were to be services efmdem 
generis. The latter point, Iiowever, is abw 
'exploded, but they must still bennited senicci', 
that is to say, one must not be entirely c(m* 
eluded and done away with, so as to produce; 
an interruption between that and- the comi 
raencement of the next. Two cases on this 
subject must suffice, by way of example, because 
they refer to both these point?. 

The pauper being settled at S. was hire4 
the lattfer end of November^ to one Welch of 
IK till Michaelmas then next, at 6/. 10*, 
wages. Two or three days before ilficAia^/- 
mds^ the master offered him the like sum 
for the year ensuing, which the pduper did 
not think sufficient. Oil Mivhaelmas^dayihe 
master offered him seven guineas, attd ' th«y 
had agreed for wages, all but theexpence of 
washing. The servant htndt no inte'ntion of 



leaving bis master^ aiid- he belieyed Mumasletf 
had hointentioi^of partingifithhim. MtvoBa 
tkiued iu his ihaster's house, aiid did whal > 
wad to be done aik usual, but without ^any ob^ 
It^atioa, lodged at his master's hduse^> ariddhi 
bot-vemove any of' his- clothes, or orffev> himsibff 
tKtany other master, nor did fai«: toaster se^k 
after Mother servant; :He thought. faiinselfMit 
lifaerty to. have left his masfei* .if any bj^ter 
hiring had offered. He did .not agree frith 
faiajmaster on this day ; but iheMajf^^^t i)ut 
iMf,' being the second day of ier MUhmilmd^ 

' the pauper agreed to accept the seven- gUHiaa$ 
•ft;before offered him for tbeyear-ensuiog. ^ He 
^d not exjpect that his w^ges were to^ bt$ due 
on the following ilfic*Aa6/m«^^ but at the ej^ 

' piration o{ the year from the .day he ago^cfd 
9vith his master to- accept: the seven giiu^^ia^ ; 
tmdi he continued in the service, »^iUv ^he 
Whit$untide following. — Ashui^st, «|ii i r tl thia^ 
4his »rw^' a good , service in ^HJfe^j^ AU tli^t 
ilfae statutes^ require is, that U^erie ^bjall jb^.ft 
luring Jbr a year, and a conMftuanee 'in 4l)e 
«uiie service for a year. . If so, Uie oi4y qu^s^ 
iidn is,. 9<^hether there was dny .dialQo)|tinlUnce .? 
it appears from the caseithat there waflpot ; lor 
.the* servant -continuied in the i^ame capacity ; 
Jte did h& work a9 Usual « >nd if he .had <K)9a- 
tiaued to serve for h^lf H iyear withput entering 
inta any new contract, he would have been en- 
titled to a compensation for such service ; the 
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law .woold have implied, tliat he conti&iidt 
under the former s^reement, and would haT€ 
measured his carnages by his former wages. 
Then he must be taken to have been in the 
capacity of a hired aenrant during that time/'-^ 
Grose, i. *^ Two services cannot be joined if 
there bei acha»ni between them, or if tl]^ be 
not e;«Mi^m generis; but in the present caM^ 
there was no chasm, and the services -irere 
^nsdem generis/*^ 

The pauper having a settlement in C^iHied 
himself fo a person of S. as a weekfy servant 
Nothing was said about Sunday, but he oces« 
sionally worked op that day. He received Us 
wages weekly, and boarded himself, not being 
resident in his master's house. = Thus he con* 
tinned nine months, when a fdmiitf Mrvant 
going away, the pauper was hired in his place 
for a ftar^ and served eleven months under 
that hiring. The questions, on a speetal case, 
were, whether these services, • one before ihe 
hiring for a year, as a weekly iakonreff and 
the other after as a house servant i^ould be 
coupled, so as to make a years service, cm^ 
nected with the hiring for a year, under whidi 
hiring there were in fact only eleven months 
service. — Serondl}^ whether two servicesbeing 
of such different kinds could be t^oupled at all* 
Lord Kenyon said '* it had been too long settled 

• * 

• • t 

♦ 1 Term. R. 778. 



fo be brought again iato question, that»if #4:here 
be but B, Miring for ayear^nd a servltefor a 
jfear^ however &mall a part of the latter be 
actually {xerformed under the. fonder, sl settle- 
ment will be gainfid. As to the lyieeklysrer* 
rice, if no exception of . any oflie day w.er? 
made, there was no pre teuc^ for saying. ^/<«^ . . 
dau was necessarily excludedy^nd in this case *' ' ' 
the servant occasionally doing worjc on a.fiun- ? : . .:-.b:-^ 
day^slj^ewed that he was cppsidei'ed. under his 
^utroul on that d&y^, as well as tbe; others. \.,M 
cannot even be collected from circ>u0istances^ 
lihat Sunday was intended to be lexcluded. * 
> -As to services being iB/^c2^ia^^»€n^!whareSeiTice9 

ifl.tlie line tx> be drawn? .: Would,, a pwtilUoD ^^^sd "^^ ge- 
being made coachman, be a seji\v)ce.^//<t^"^* 

em generis ? There was a continuing seuvice 
lor a yedr, and, th^re.. wa^ during the time a 
hiii^g for a yearj and therefore a settlemeii;;t 
.was gained/'* 

In order to coimect «^vices; i^'-«uccessiv)e 
years, the servant must be unmarried attliegePTantmtist 
commencement of the succeediiHr y-ear ;' for tf^® in aca- 

* -^ parity to 

oe be married he is incapi^ble -of making amakea»e- 
pew contract that shall give him a settknient, ^^^J],^ ^ 
though marriage would not have defeated a con- 
tract made previously *f 

Sp, if a seryant being hired for a year,^ be • . / . ,i 
rendered incapable of entering upon his service ' 
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fct the time wJicii it is to commence, bj^reasdii df' 
(Sickness or otherwise, and the master therefore 
refuse to receive him, the serting under a new 
agreement for less than a year shall iiot be con* 
irielctcd with the original hiring^ for the i)urpo9e 
of giving a settleiment.* 
Places of Another doubt which has been raised, w* 
jiervice may '^ith respect to the place where the service was 
U different, jierformed, it beingassumed that the hirin|^ was 
regular, and a year's service actually {>erfotmed. 
But numberless decisions have been made t6 
the effect that, ' 

If a servatit serve balf a-yedr in one parish, 
and then remove with his master, and serve 
the other half year in another parish, he gain* 
a settlement where the last forty days are serv- 
ed. 

ThuSi where the paupei- covenanted with one 
H. J. then of H. to serve him in husbandrjr^ 
for a year ; and, in pursuance of the said con- 
tract, lived with him therefor three quartets o/ 
a year, and then went with his said itiastel* intd 
the parish of C, where he lived with, and 
served him, the rest of the year.— The Court 
were clearly of opinion, that the pauper had 
hereby gained a settlement in C-*f 

The 40 days And the 40 days need not be 40 days succes* 
cn^w™' "^'^^y ; for if the residence of a servant be aJ- 



successive. 
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temately in tno parf^bes,' but he doea not cour 
tinue «iii?cem<;e/y. fpf^.fprtgr (jays iu either,' j)u^ 
more than forty days interruptedly ifi bptb, h^ 
shall gain a. settlemevit iu that parish rn \ybich 
he last jsipryjed. 1 husj ivhere a seryant was hired 
for a year in the parish, of fetcham^ rand after 
40 days serving married, and . from that, tim^ 
slept with, his wife every, night for the remainder 
of the year in the parish of fSreat Sockham^ 
except the last, when he,slept at his meter's ji^ 
the pariiiih of. Fet^ttan^.rrliy wa«. held,; that, hip 

■ 

settlement was in Fatcham*^ 

But if a servant hired for a year marf*y in.the 
middle of.thci year, a^d thea agre^ to Sfsrye ihis ^ 
master, in €k fliff^ereiif capucUff^for a year from 
thai tliu^^ at different ^wagejs^ and tojivj^ out f{f 
his master % fiirniljfi butat afiotJbiiei:rJ(ari]], l^^ 
longing : to h)s maj^ter in the.s^eiparisjb, i^m 
is a dissolution of .the; ;arigi;nal:(^tra(q|t and tbf :^;>>i 

seryant beitig married at i\\p time of entering ■^'"''' 
into the second^ 4oe^,pot,by hip ^eryipe gaii^,^ * 
settlement ; for, .1^4 was pbsgnr^d, ^y.Wf^ Pf th^ 
judg^ea,/.^ thi^ is qpta prolongation of the origin 
nal contract, ;but: entirely a ne^ onfi\ to cofn^f 
mence at the time when such new., ouje wqs 
made/*+ ■ • 

But if there be a hiring for a year^ ^^<.tb^ 
service be continued . beyond the , yefu*, w|thi^| 

* - • caTd. cbrasor 

t & Term Rr '^fa. > • 



any new agreement, the servant shall be settlecf 
in the parish M^here he resides with his master 
fhe last 40 days. 

And if the master remove into another pa* 
tish, and before the servant has resided there 
4d days, his time of service expires, the ser- 
vice under a new hiring for another year, shall 
he considered as a continuation of the former 
service, and connected with it, so m to entitle 
the servant to a settlement in that parish to 
irbich his master removei^ although he tuaj 
not have served for a whole year under such 
lecond hiring.* - 

' . If the servant having performed part of bi^ 
iervice with the 6rigitial master, be jperraitt^ 
by such master to serve out the reihai^ider with 
another person, this shall be a good service to 
gain a settlement ; for, a^^ was said by the 
Service by Court, " If a niaster lend his servant to a neigb- 
*"*^^*"**"**bour for aweek, or any longer time, and h^ 
go accordingly,^ and do such work alst bis 
neighbour sets him about ; yet all thij^ while he 
f s in the first masterV^ service, and may rea^ 
sonably be said to be doing his business ; and 
here being no new contract, it is carrying on 
the service of the first master ; and the second 
master paying the last half-year's wages, does 
iiti alter Ae' case ; for the contract nbt being 
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dissolved, be might have brought an acttm 
against the first master /^^ 

S6 a • service with the exteuior of a masterWithanex* 
for the retAainder ef a year^ will be sufiicieot t^^^ ^^' 
gain a Aettlemeiii.f 

And an alisiince created by the default^ orFrt^^atent 
fraudulent contrilrance, of the niaiitcfr^ shall. ^^def^t"? 
not prevent Ihe servant's gaining a •ettl«******^""^^ 
Inenti^ 

So if a. Mrvintlbll tiok^ absenee oti that ac- A biiMig i- «» 
count vrill not ftelrent Oie. gaimng of a settle- ^HSHjf 
inent^ 

And a SJsrvaBit who is rendered incapabk of 
{^erformilig' his service, by beings deprived of 
his reason forty dajri^ befoi^ the end of tbe yesiri 
and who is talmi to his lather's bouse^ and re-p ' .''v' , 
tides iherd daring tbe remi^nder of the yeat^ -•...> 

4I0M not; by lbi» casnid peiidenee, gaiiti a setfto« /: . j ' J 

tnent in the fiatish -wbc^^ hftr fathi!* <ive»y btft 
his settlement is in his master's parishv§ ''^ 

' But if the khl^tkM be declftsidtied by the dc wafol A^ 
fault of the eervant^ it wllf prevent the settle-/ ••'^* 
ment-^^Tfaus, tf a persbfi hire a female servant,^ 
and before the year's end she is got with chU^i - 
ind that child ift likely to be born a bastanA^ 
this is good cause to dii^harge her of h» seN 
vice i and if the master discharge her fiM^tKftf 

$ 1 Str. 526. 

§ ^ Ttnn. R. 659^ . 
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I Cttuse, she ihay then i*Br remogretl to ' thtf pliiee^ ttf ' 

her last legal settlemelif ^biltnot MhJbnv^e ; for if 

;'j I:. . ' the maste> is •iriiHog' for herfi to continue in his 

'"" ' ' afci^ee, she cannot he Temoved therefrom. tcpod 

any complaint of the parish qfiketfti- the ^ Ju;sk 

jr-',;SpciT titei^haVihg n<j aiithovity to^ di89cAye th^ tjon- 

^ ^vS>^ . • tt^t between ihd master and-wnrvant^byi^liicik 

^***^''^"»thB latter 18^ ibound to serye .tiie &rBie^]f'h)e 

insist on it.* t .iv.r 

^^^f^(Vk ^- fiHt-if a servsBi, bcrfbre the expication> of/ the 

\m^A9:^ 9^^^ re<jaert leaTg of: tfaatpa^tw toigo litter .aiui* 

ther place, to which lie is hired, and the master 

izonBent therefor : aiid pay him iaiiff irfaole: ^dkr^s 

iivages,: that is, a difeaojlutioa of ^b^: cotitrncti imd 

preventtil^igiiiniA^of a^tl€|»enitv . rj ./a ::i 

l^mght*!.. And where: the:fletvant i$ ftteent witb the ' 

lodging de- 
signates the leave of his masteCi he sball be-rsettled Jin-rthit 

Semenf/**" P*"^ where he sleeps tite last night, provided 
he has senred there foily d^ys m the counae ^of 

theyear.t . . -. ■ i . ,- :^ 

But the ivhole residence mu^ be ;trithtn the 
' compass of a year^. tor said the Court of B^: It. in 
thf^ most recent case on this subject, ^\ It would 
be neither reasonable, nor expedient, that an 
enquiry should be gone into over a long period 
of time, at detached intervals, to ascertaiin a 
set$lement/'t 
-^The points, however, that h«kve been made 
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\]pon fliet|teixieats^' sipce tUe inlroductioil of octe^ 
#<i7i<fft't;« hiringB iiid> ^en^ViceSi havebeQiifso«nc(- 
merduft,' and diversified ^that we mutt forbefur 
4a^iirge the siibjectiiirther, and {>asBxm;to:tfae 
•next heai} of acqu&red settlement, which; wthfe 
icommon anit^ maiy b^presmned- generally tp 






. MxiiRrAGJE ; of which, amore^ restricted ex- Settlement 
lunination is-aU t^at . id neeessifti^^ iinaamuch ^^ "*'*^"^*^ 
as, being a'xnode of tettlementnc^. liable to^on?* 
istractive interpretattons^rgeneral rules are suffix 
i^ient for i^nstrat]x>nv 

1st. A woman ifiarrying amanlwith a knoiim 
settlement, i^all follow it, and that even if sfafe 
did not live tbere witifi him. ». r- 

': 2dly. A wife can gain no ne\V 'Settlement for 
-herself duripg coverture, 
J.. 3dly* A woman marrying a jnan with a^ 
settlement, keeps her own. ■ ; 

First then, where the marriage is legal, tb^ 
settlement of the husband shall, by ;the inter- . 

marriage, be immediately comm^wmcated to 
the wife ; for wherever the husband is settled, 
.there the wife must likewifie be settled.- , 

• This being; aa adu^itted - prjineiple without 
exception, the only question it i^iyolyes, that 
admits' of being controverted' pa ^u Appeal^ 
W the legality of the manciage MXkdjex wjiic^ ihp 
.settlemfint is, claimed. 
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By 26 Geo. 2, c.^ 03; f '.all marriagiQs; apl^- Marriage 
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plapefthan fl[ ehurch opr pablic .cbapel iM^lvmi 
Ibans have been usually published, uiilni b|r 
ipecial licence from the Arctibi^hop of Caiit^jPi- 
bury ; or that shall bn solemnized without pubn 
lication of bans or licence of n^^urriage fropn a 
person jbft^tng authority to gr^t the fjame, first 
had ; shall be null and yoid to all intents and 
purpo^s wjbatsoever/' s. §. 

^' Also all marriages where^ eithi^ of the^arr 
jti\ai, npt being a wi4pwer or widow^ shalf bf 
tindef the age of twenty «one yeajrs, whieb 
shall be had without the consent of the &tfaeiri 
or such of the parties, so under a^ (if tbea 
living) first obtain/^d, or (if dead,) of the gaar? 
dian of the party, and in ca»e there shall be no 
such ^iiardian, then of the mother (if Jiving 
and unmarried ;) or if thef e shall be no mother 
living apd unmarried, then of a guardian ap? 
pointed by the Cpurt of Chancery; shall be 
absolutely null and void to all intents aiid pu|r? 
poses whatsoever, 

^^ But this act sh^ll not extend to the mar- 
riage, of any of the Royal family ;-Tnejthcr 
shall it extend to Scotland, — nor to any mar- 
riages ampng|3t the people called Quakers ; of 
^mongst the persons professing the Jewish 
religion, where both the parties to any such 
marriage shall be of the people called Quakers, 
or person^ professing the Jewish religion res- 
pectively — nor to any marriage solemnized 
l^ond the seas/* s. 17, 18. 

contrary to^ th6 praviskms of th^ 
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^^tute \}ei9S deplareti tq^cI t0 all inteniti an4 
purposes whaUoe^er^ are of course void to the 
purposeof settleogtents, and neither cana woman 
herself, nor her children ojT such a marriage, 
pbtain any settlement under, or by virtue p£ 
it* 

/ ■. • .- 

And the words ^^ aUpersoti^J!* inthcprovi- _^ ..,• 

sions of the act, as to the . consent of certain: 
parentis^ guardians, &c* being* necessary, are 
so comprehensive a^ to copipr^se illegitimately 
as. well as legitimate childrep.f 

Although the statute does , not es^tepd, tp Scotch mar- 
Scotland, it was long doubted whether English 
parties going to Scotland for tlie 3f>ecial pur- 
pose of avoiding the restrictions of Engli^li 
laws could be legally married^ But in many 
recent cases suph marriages have been decided 
to be good, and therefore must be held to 
confer a settlement^ 

Aind although the marriage be procured bynfaniage 
fraud and conspiracy, it will be good for theP®^'*^ ^y 
purpose of ^.cquiring a settlement ;§ but the 
person so prpcnripg it, will be liable to be 
indicted-ll , 

Cohabitation as msm and wife for a series of PrMfii of 
3 ears, is such presumptive proof of marriage, **''**^,^ 



nages. 
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as will gite the children 9. prinkd facie title to 
the settlement of their parent^,* 

_ , ' • 

And the proof of a maiiriage in fad is primd 
facie sufficient ; and it is incumbent on the 
party who would impeach it, ta shew w))erei^ 
it is defective, 
foljsaipy. The frequent migrations of our teldiQrs 
for the last twenty years, and the numerous 
instances of marriages contracted by such 

' persons, thfeir former wives being alive, renders 

■ .■■■•> ■• 

a few words on polygamy necessary, inasniuch 
as the settlements of the children of such mar- 
riages niay become the frequent subjects of 
Appeal. On the offence of polygamy itself, 
or on ' the punishment of it as such, much 

poBtequen* observation would be misplaced here; oui; 

l^^j^-^* immediate concern being with its consequences 

isents. / as they affect settlements. It is enough there- 
fore to say, that the statute which ordains th^ 
punishment,')' describes it to be *' any peraon 
within his Majesty^s dominions of England an4 
Wales, rnarrying^ any person the farmer hus- 
hand or wife hcing alive^ l^o the word 

CctDstructioii^^ within^'* this construction has been given, 

woi^ mtbt ^^^' *^^^ ^^ *!^^ ^^'^^ marriage were beyond sea, 

•*•• * and the latter in England, the latter is the 

offence, and the illegal marriage for which the 

party may be indicted here, and of co\irse such 
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marriiaige conveys nd settletnent; but if th^ 

jsecond marriage be abroad, although no such . 

-• ' "'■■■V ' .•■' * 

second marriage can con vey any settlement, it 
is no offence punishable here.* 

On the expression which denotes the oflFfence 
|t»elf, " the marriage J*- it is to be observed that, 
in the trying it as a crime, the first and true 
wife cannot be admitted a witness' afifainst tfife 
husband (nor vice versd) ^ut the secoliB 

• • • * 

wife, being ip trutb no wife* at all^ may be acl*- 
niitted.t - • ;^ /■ i , 

But an the removal of a womanr to hef sup- Evid«nre of 
posed husband's settlement, ther illegality of tRe^''^*^ *^"'"*^- 
Biarriage may be proved by either the man 
nimself, or by his real wife; for,' sdd" the 
Court upon one occasion, " the woman Was 
clearly an admissible witness, though shecorfld 
not have been so in any case where her husbanci 
was a party ; because the husband and wife 
are in law one person. But here the Awi- 
band himself^ if he had been alive, might have 
been a witness; and wherever the husband 
may be a witness the wife niay.^'J 

But the ftict of marriage canndt be inquired when the 
into after an order of removal, stating the par.*"^"'^ **'"' 

ties to be husband and wife,' if «uch an order * ^ 

» • • • ^ • ■ ' 

be not appealed against ; for the time being 

♦kel. R.79. . 

i I Hale's Hist. 693, 

t 2 Bolt. CooB*l. £dit. 81. ' 
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past for takiug advantage in regular . cour^, 
even though the fact were not then discovered, 
the parties who are damnified must abide by 
the consequences, for they are estopped after.* 
On the last words of the paragraph, *^ the 
former husband or wife being alivCy" it is 
enough to observe, that three exceptions are 
made by subsequent clauses of the statute, 
which are, " where one of the. Parties ^hajl 
continue beyond the seas for seven years toge- 
ther ; or, being w ithin the kingdoift for aeyjip 
. yeara together, shall be so secreted, ..iha^t ^ne 
party ^shall not know whether, the other is aliy^; 
and tliirdly to persons whose former marrijE^ 
is void ab initio j or rendered so by sentfiocje 
of a court of competent jurisdiction/' Tbe^e 
exceptions however, apply, only to. the trial 
of polyg'auiy as a crime : Their conse« 
quentes, as affecting settlements, present views 
of the subject somewhat different, but which 
have been already sufficiently considered jn 
Chap. Sind. respecting non;'access' in questions 
of bastardy, and under title, Evidenge. 
J W onrieirs I'he last point under this division, necessary 
?.?!!^*'!lna to be noticed, is one Avhich was long contro- 
«d during vcrted, and agitated in many cases,f but wjiicli 
is atlength settled, viz. whether the settlement of 
a woman marrying a man whose settlement is 
not known be suspended during coverture ; 



#overture. 
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af|ld jrevive ;after his decease, or u hetlier it coiQ,r 
4,iwie Muring co^ertjure ; aod ^Iso as tp %he 
^OMde i of proce^^dmg upon an Appeal under 
fthese circumstances. 

One c^se out of maoy w^sthe following^ 
>%iiich exhibits the best ilbjstratioii of the 
point: * 

' Af wid^w aiid her four children were remor 
^racKFroin the parish of Woodgford to the parish 
.<if WinhorM Min^ier^ The Se9$ions on Ap- 
|M9ial ai^judged the settlement to be at Woo4s^ 
fotd^ a9,d quashed tb^ order, stating. That by 
4 rule of the l)(irsei$hire Sessions, upon aU 
l4|>pealB the appellants are to begin, and in tliys 
4r»t place shew some settlement of the pauper ' 
i^t of the parish appekling, Tb^t in pursu- 
jsnce of the said rule, the appellants produced a 
.copy of the register of the birth of Mary Scuit 
in Asspuddle ; and the ^pauper Mary Pitman^ 
jM'ore that Mary Scutt was her maiden name. 
The counsel on the part of the respondents ob- 
jected, that this was not sufficient ;,but that 
jtjbe birth of tbe^ pauper's husband, or some 
otbjBir ^settlement of bis, ought to have been 
shewn; and f^^rther, that ko identify. the said 
Mary Senile it was necessary for the £4>pellants 
to prove the marriage of. the said: Jlfaty Scuti 
with the said Robert Pitman. The Session 
adjudged, that the proof of the birth Qf ,Mary 
Scuti was sufficient ; and that the onus pro- 
handi of the marriage lay upon the respond- 
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cnts in ordter to prove their case ; and quashed 
the order of removal, ft was moved to quash 
the order of Session, upon the gi^und that, 
the pauper having been removed in the cha- 
racter of a widow, it imported, that it was a 
remova] to the place of her late husband's set- 
tlement ; that, unappealed from, it would be 
conclusive evidence of his settlement ; and.tiiat 
as this must consequently have been thetlmly 
point meant to have been brought ip issue be^ 
Iween the parties, the maiden- settlemeptjofAe 
woman was nothing to the purpoKy^ and dH 
not apply to the question before the Court 
But by THB CouAT. ^^ It may be, jthe husband 
had no settlement ; and if he had, till tliscmef^ 
ed^ her omn wf^ulci in the mean timt remain. ,Jl 
is enough in the Jirst instanc^^ Th6 Sesi|ioq9 
have done right. Motion denied."'^ 

In a later case it was decided, that an order 
of Justices for removing the wife and children 
of a pauper to the place of their settlemeAt, 
is supported primd facie, by shewing that the 
place to which the removal was made, was the 
place of settlement of the wife before marriage, 
and although it also appeared by a copy of tl^ 
marriage register, that the husband was there- 
in described of another parish j (such descrip- 
tion was held to be no evidence of his haviog 
a settleinent there.)^ ' 

♦ Cald. Ca. 236. " ' ' 

t '13EasfaR. 311. * . ^ . , 
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Thfe uextrhiead (pf» acquired setUem^nt is Rptttingp ^ ;< 

- By the statute of ,9 ^od, lOlW. 3,/c,.30, l)efor^ 

introduced as creating exceptkvo^ toihe prievipw 

^ne of Gar. 2d^y one <>£. those es^oeptions is, ; it a 

^i.}^% b6na Jide t^in^^^lease qf^ iemnkj^t.of 

the vcUueoiitn pounds/' This communicate» 

»T eettleoieilt^ evea to the avoiding ^.c^rtificjate. 

Four questions may piiicur mpoii, iA^. voirrf* 
Qf;tBiiii.^tatutq^ in deckliag Appeals^ t >>M. ^ ..r > •. 

1. What shg^U be construed « ''rtf'mrMnt^.%S^^'^^^^^ 

;;,a. Wh{^tBhallbea''6onii^cf«iaAii?ir.^-' 
^j^. What sh^l be considered ''a. /ea^r/*'': - 
\]\^ What shall be, the, intcrpretMioli/vfif the 

* 

. : rl;t hjaff beea . dj^termined by numerous -ease^, Tenement. 

top i^uiit^rQUB- imlaed tov be cited <berei, thttt 
tfftfment }s^\KfL^rte.illx^ oi suob ;dompneh^iisi^ 
BJ^aningiL tNk^ it: iaay ;eKtendf to ) hereditapienta 
incorporeal, as well aft eprporeal^Jandi generail^ 
therefore, that any thingi permanently Attitched, 
to, or necesaajrily. suid immediflitely arising o?/^ 
^f, land) ip ay be considered ^ aitenefAienL^. 
Thu3 the tern?! as.^^ppU^d by the construction af 
TiJUich have been ^ put upon the act, covers 
rabbit warrens, even though tlie .tenant have Warrent^ 
no direct interest in the soil, becausej as was 
said in one case, " it wa^, a^pei^xi^nl^y of the 
{>rofit8 of the land by the months ot the rab- 

bite."t ' .;!'':' =•"': 

♦ See Pract. Expos. TitU, Poor, sub. 5. f 3 TermB. 772. 
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Dairy of A dairy of comt upon the same principle/ 
co>w, ^ fishery^ for treepasfr will lie for if, and if 

^ ^^' Slay be recovered in ejectment, ftierefore^ ii 

m ust be a teiiement.f 
Jl rigbt of A right of common in gfossi because it is a 
common. ^^^^ ^f tenure, and a precipe will be for 

H4 
jl mill. -/< wi//, whether grinding by windfy or walier^ 

It is attached to the )and.§ 
After-marth Afier-marth or edish^ for it arises immedi*' 

ateIyoutoftbeland.il 
Macfiinery. ^mj the distinction between what is; and 

is not, a tenement, is clearly shewn by a .esse 

in which the use of machinery in a diill 

was decided to be not a tenement ta dmvtj 

' , ' a settlement, and was likened, somewhat ladi- 

/ crously, to the liberty of'pounding in ammrtat^ 

It is a mere chattel removable at pleasure, and 

cannot have its peculiar value reckoiied witli 

the land on which it is placed,^ 

A boni fid«' ^ bona Jide taking is a description that ad-' 

^">ff* mits but of little controversy, and therefore of 

scarcely any illustration. Fraud vitiates aA^ 

transactions, and tberefore'any fraudulent con* 



♦ 14 Easfs R. 284. 
t 2fiottl>7. 
X 7 Term. R. 671; 
§ 2 Bott. m. 
Jl 4 Term. R. 348. 
f 8 East's R. 44flL 



APPEALS. 

tract, to give the Semblance of a fair trans^ 
action, and thereby to confer a settlement, is so 
obviously not a bond fide taking, that coni* 
Itient and authority are equally unneceifeary; 

But a contract, may be legally considered as 
n bond fide transaction which satisfies the n^ords 
of a statute, though not in strict compliance 
with the spirit which dictated it, '^ 

• As where the pauper hired a house and land 
at D, at the yearly rent of lune pounds : which 
lie occupied and paid rent for sev^ei-al years, 
from Lady-day to Lady-day. In the begin- 
ning of September^ he married a widow of the 
j)arish of Wy who resided in a cottage puf- 
tliased by her former husband, and which 
might be of the value of one pound ten shillinffi 
per annum ; and about a fortnight after Ins 
fnarri^ge, he went and resided with his wife in 
the said cottage in W, aforesaid ; and kept th^ 
key of the house in X), till Lady-day following. 
His wife had never administered to her first 
husband, nor been admitted tenant to the said 
premises, nor ever paid any rent for the same. 
The Justices were of opinion, that the pauper 
could gain no benefit by the wrongful posses- 
sion of the cottage ; he appearing to be only 
a casual occupant therein : and therefore ad-> 
judged it no settlement. 

' But'tlie Court of B. R. were of a contrary 
opinion : they considered the words of the sta- 
tute as complied wit)i, ^and a. rule having hetu 
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obtained to shew cause why the order shonla 
not be.quaished, the same was afterwards made 
absolute,. without defence.* 
A lease A M(^^ has been understood, under this sta- 

tute, to mean nothitig Inore than a contract, 
and even that the law will imply^ under some 
circumstances, as was laid down by AshurstJ: 
in one case, in the following words : 

^' In order to acquire a settlement by taking a 
tenement of 10/. a-year, it is not absolutely 
necessary that there should bc/an e^spress con- 
tract for the tenement; it is sufficient i]f the 
tenant reside foily days on a tenement of such 
Value with the permission and . consent of On 
landlord : for in such case the law . implies i 
contract/'f 

So also the occupation of a cottage for forty 
^ays, by the leave of an outgoing tenant, un- 
der an agreement Mith him to pay the landlord 
the same rent, which he, the outgoing tenant/ 
had before done, but without any aut/ioritj 
from the landlorfi^ the cottage together with 
other premises occupied at the same tiine being 
10/. a year and upwards, hath been holden %^i^ 
ficient to give the occupier a settlement ; no- 
thing appearing to shew that the former tenant^s 
term had expired, and the law giving him au- 
thority to assign his interest*:}; 

♦ Burr. S. C. 744. 
t 4 Term. R. 258. 
J 1 Eflsfs R. 597. 



Of ike vdlue of 10/. It has been repeatedly Vdueof 10/. 
determined, that the value and not the rent is 
the true critter ion, according to the words of the - 
statute, and therefot^ if the rent be only &/• 
yet the value may be 10/. or 20/* or other grea« 
ter Slim, and will consec|uently confer a settle* 
ment. Yet in ordinary casiei, it has been al*^ 
most as frequently observed by the Court of 
B. Kt that the rent is a good medium through 
which to ascertain the Value. ^ 

Therefore^ wher6 the pauper hired a hoiise at 
Brighton by the week, paying four shillings a 
week for the sarne^ which he continued to sleep 
in with his wife and family for three months^ 
and which house was at all timtes of the year of 
the value of ibur shiliiUgs a wieek if taken fay 
the week, but was found <notf tb be of the taints 
of 10/. pet annum if tsdcen by the year'^^The 
Court held that the pauper, by reason of rent* 
ing sttoh house under these 'circumstances, did 
not gain a settlement by virtue of stat. 13 and 14 
Car. 3nd) c. 12^ for though under this statute 
it is not necessary that the tenement should t>e 
let by the year, but it may be let by the week or 
^^i y^t those lettings eire ftiedia tor ascertain*" 
ing the yearly value, and in this case it was 
expressly found that the tenement was tiot of 
the value of" 10/; to be taken by tbe'yeiar.* '" 

♦ 10 Eaat'iR<.41. 



But if there be no circuQidtaucet*. ia ilie tak* 
ing, which import the Talue to be less than the 
rent, the rent shall be evidence of the value.^ 
Several oe- |f a tenement be .occupied by aeveir&l persons 
Jointly. W partners, and each of them have an interest 
in it to the value of 10/. a*year, although it be 
rented in the name of one of .them oply, they 
wjll all gain a settlement by residing thereon 

forty days.f, „. 

Part under- But the party need not Oftcnpj the whole te» 

cement himself, fctut, he may under-let the 
same, 'or any part thereof^ to another, if he 
think proper, and this will not prevent bis 
gaining a settlement.;}; 
Forribiy If a person residing on a tenooiieilt of 10/. a^ 
' ^ * year be/or€rf6/^/>r€t;en^ei/ from r6isiding thereon 
for 40 days, the Court will not decide that be 
gained a settlement in the parish, unless^tbe 
order of Sessions state, in express terms, that 
it was done with the fraudulent intent of ^ pre« 
venting his gaining such settlement ; for the 
Court cannot infer fraud, it must be expressly 
stated. §. 

Thus, where a pauper took a tenement-of 10/. 
per annum in a parish, and after living in it 
with his faniily for five days^ was arrested and 
sent to prison in another palish, his wife and 



♦ 2 Str. 1156. 
t 6TermR. 554. 
J Burr. S. C. 671. 
S 7 Term. R. 105. 



cbitdf eti carttiniiiiig to Kve in the first mieiition-^ 
ed parish for seven weeks lougeft it was held , 
that no settlement, was g-ained in the first parish 
either by the husband or wife.* 

But in order to eain a settlement by forty Mutt be ra. 
days residence on a tenement of the yearly va-,^^°^^ 
lue of 10/. the party must stand in the relation ^(nisnt. 
of a tenant to the premises for the whole time ^ 

Under one title ; for, as was observed by Lord 
Kenyon, C. J4 in one case^ ** If a mere resi* 
dence for forty ddy s irremoveable were sufficient 
to give a settlement, every lodger and every aer« 
tant residing for that lengthof time would tiiea 
ac(](uire a settiement ;i^1mt in order to gfnti 
a s^emetit by reaidttig on a tenement ^ the 
yeariy value of 10/. the |iarty mu«t irtand » 
the relation of tenant to the' prtpeity fbr forty 
days/'t 
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Tut fiext exceptioii in the statute of 9 and AsbmI 
10 Will, so often referred to, is, ** or unless he 
shall exteutB some awntail office^ in sudh parish^ 
hting Itgalty pktcetl therein /^ whidi it is de<^ 
chaed by this statute shall even avbid a certi* 
ficafte ; and^ by a pmtvious statute 4f the same 
reign$ had hten declared to give si settlements 

t 

* 7 Terik R. 4C(S. 

♦ 9 Wm. c. 11. 
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if executed for one wkole year^ and on the |>ar« 

• * 

ty^ own account.- 

• First, h must be an annual office* 

Secondly, It must .be in the Parish wnerein 
V.I ' the party has come to reside. 

Thirdly, He must have been legally placed 

in such office* 

Tlie offices .The offices- which have received the con* 

statute. struction of annual offices within the statute, 

by different determinations of the Court of 

B. R. are as follow :♦ ^ ^ 

: Constable, serving- by himself or deputy ; 
Parish Clerk ; Sexton ; Tithing man ; Bo- 
icough Warden ; superintending Constable of a 
City consisting of several parishes ; Hc^-ringer 
, to a Parish, receiving his appointment from 

them, and not from individuals ; Ale-taster of 
a borough, being an annual appointment ; Col- 
lector of the Land-tax ; all which are of tbe 
description of offices designated by the statute, 
^ in their nature jt^t^A/tc offices, recognized by, and 
' for the benefit of, the whole parish, and the hold* 
ers annually appointed to serve for a year.^ 
Offices w>t . On the other hand certain offices have been 
statuu. ^ determined not to be within the statute^ for ex- 
ample those of Curate, which though an office 
sufficiently public, was not pne in contempla- 
tion.of the statute, which only looks to. iri^erxot 
offices ; Governor of a work-house, because he 

— ■■'■II' »..■■. I I >l !■■■»■■■ 

* Sec Pract. Expos. TitU^ Pooi^ «(ii%. 7. 
t 7 East's R. 167. ^ 



i» to be consideried rather as a iervat^t tlian an 
officer ; *' office^'^ meaning office derived frcto theTbe term. 
Crown, or created by statute :♦ Deputy Con-- 
stable, for he is merely the servant of another, 
which other-acquires a settlement by the sier- 
vtee ^f the Deputy; Schoolmaster who was '* 

merely tlie servant ot the Vicar; and not, in any 
6i the senses of the expresj^ion, a Public officer r 
« lastly, all officers whose appointment is for lestf 
than a year, or upop an uncertainty of dura^^i^ 
tion for that time. f ^ 

The construction put upou the statute, as it 
respects the oik^v two peiots, will be easily €or*>^ 
lected from the two following cases, which set. 
the subject in a clearer light, than any positions 
by way of inference from them, coi^ld do, 

A certificate^man from St. Thomas's cameConstrucU- 
into the parish of St. Mary Calendar in M in*^^^^^^^^^ 
Chester. He was afterwards chosen one of the 
constables for the dty of Winchester^ whieW 
eity consist^ of several other pariishes besides ^ 
that pf St. Mary Caleudar ; and w<is legally 
placed in that office^ and executed • it, in and 

# 

through all parts of the city, for one whole 
year, duripg which time be resided in the pa- 
rish of St, Mary Calendar, -r- By the Court 
uaanimpusly.. Ug avoided his certificate, and 
conseqiienjlrly gjjtined a settlement in St. Mary 
Calendar, by, executing tbisi office in that pa:-> 



♦ 7 East's R. 167. 

f; i^ Xuvi k! 445. 
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iMh ; ftoagh clioeeB by the wboUdity^ mud m^ 
liy thft parish of St. Mary, uagly ; apd thoogii 
BOt a mere parish office : fdr, in the words of 
the act, ^^ he txecuied fin annu§l ^ffipe in <y^ 
jmtuh^^ b|dqg l^ally placed'tberc^iR>^ 
Coastnie* But in the K. v. Wkiterbounie, Hil. 4 Geo. $^ 
^pheJ. ^ ^ CQStom was for the tonsiable i9 be preeeuted 
by the leeUjwy ; iAift jmy presented Ricbant 
Bayley, Esq. who procured the pauper to wnvt 
for hinii in order to gain <he pauper a settlf^ 
inent ; the pauper was accordingly sw^ra into 
the office, before a Justice of Pface, and senred 
the s^e for the whole year ; ^* but he was not 
presented tbefeto at apy Court-leet, as a oon^ 
atable in his own right/' according to the cus* 
,tpm.— ^By the Court. The case expressly 
states, *f that he never was presented to the ofr 
jBee at any Court^leet^ as constable in. bis own 
right; and that the custom requires ^11 oonsta- 
piles to serve for the said tything to be so prcr 
Suited.'' Therefore he gainecf no settlement 
because be wai» mi legally placed therein.^ 



Settlement The poi^ession pf ^n estate 19 the next me^ 
dium, through which a settlement can be ac- 
quired ; which it i^ proposed tp discuss. HoW;* 
ever necessary to a perfect understanding of the 
law of settlement it might be to consider thisf 
jdivision of the subject much at length, it can* 
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noi'h^fiofMte; mke^trnta p&id, where tib^ 
ettete f$ obtained by purchase ; and Ihe titlef hf 
nirhich it ki ONceupved, ^en deroWing upon thfe 
party by bperaltion of Laur, from a previoM 
pnrckaabF; are the only questions to ooeasiofi 
4«^nff roVersy t^y an 'Appeal to the SeKsiohs, l*es< 
pedting p^sons of either d*K5rtption* 
'* It iff enacted by statute, Ihat ^^ no person 
•• shall be deemed to acquire any settlement in 
any parish or place by rirtue of any pu*^ 
chase of any eslitte or interest in such parish 
** or place, \?be^6f the cotisideratioh fer su<jh 
*^ pitrcbase doth not amouat to the rant of 391. 
♦' h<mAJlde paid, for any longer time Hian su<*h 
^^ persein shall inhabit in sueh estate ; and shall 
•' then be liable to be removed to swbH [iafiisfli 
-** or place ^vhef e such p(»*sofi ivas last legally 
" settled before the said pnrebase and inhsft- 
" bitancy therein/'* 

' Before we proceed to* an' explanation of Paupers not 
•these words, it is necessary to prcfmise that}^^^^^^^ 
a person may not be removtd fro^ kis owhovfu. 
cHate^ even though it be not oP sucha*descrip(- 
tidnV or so 6btained*, as of itself originally to 
confer 8t settlemeiit; and Aat by residence 
thereon for 40 days, under" such tiertdin cir- 
!ctuhstAYix*es as do nbt' 'a Woltitely 'prohibit his 
accpiirittg one, he torty 'dbtafn^- Settlement. 
'Two'dtsesi leven uYidei^ linfarfowabffe clr6uwr 
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itenees for the support of tbos getumH potitiooy 
nre sufficient to establish iU The pauper's 
hQsbaii4 was settled at White Kooding, from 
which place he went aw«y» aod deserted his 
.wife and children. The wife left Vibito Roedi- 
ing, apd went^ with her children, and ^^ lived 
^* forty days without her husband, in 4 ci^jp 
^* hold tipnement of her husband's own,, at 
• ^ Aytborp Rooding/^ She was removed firon 
thepce tp the parish of White (looding. The 
Court w^re unanimously of opinion, thi^ *^ al» 
though th^ ^ife could fiot gam a seitlememt 
for her hnsbaud by residing forty days upoa 
his own estate, yet that she was irreifiMvahh 
from the property of her hpsbapd ; for phe had a 
ns^tural, or at kast a mfttrimpnial right to go to 
*her husbapd's estate ; and as ther^ did not pp* 
pear to be any dissent of her husband, it was 
^ rather to be presumed, that he consented/'* 

A pauper resided several year^ ox\ ^ leasee 
hold estate granted to him for three lives, ip 
consideration of two guiQeas fine, and one shil/ 
ling rent,. Ue became actually chargeable) 
^nd the question was, whether, .under this eXf 
treme c|rcvimstapce, b^ copld be requoved to 
the pl^ce pf bis jsettlement. The Court of B.R. 
said ^^ it was one thing to say, that a person may 
not be removed, h\\X another to say, that th^^y 
l^ain a settlement. That the pauper could no( 
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be remoVed from Us owa, but that being n 
purchaser under 30/. and the estate not coming* 
upon him by operation of law^ be gained no 
settlement by forty days resideQce on it.* 

What shall be understood to; be possession t^ostessiatt 
by " operation of law," sufficient to enable J^^Pf^^» 
a person to acquire a settlement 1;^^ forty days 
residence, cm their own estate, may be collected 
from the following. One case was, that, thirty 
years since, the father of a pauper built a 
cottage upon the waste in a place called Wyley^ 
belonging to the Earl, of Pembroke, and lived . 
on it till his death,;;aboUt three years since, 
when it de^K^nded to his daughter . Elizabeth » 
then married to John Darby ; that they entered 
and enjoyed it three quarters of a year, and 
then sold the possession ^ of it to John Wyrel, 
who has enjoyed it ^ver since, without ^ any 
molestation from the lord, but no original 
grant appears s and whether John Darby and 
hia family are settled in Wyley^ where they 
Kved three quarters of a year in the cottage in 
right of his wife, or in Asbbrittle which was 
the place of his last si^lement be&>ve the mar* 
riage ? was the question ; '-■ and by the order of 
two Justices, and the order of Sessions, it is 
adjudged to be a settlement in . Wyiey .--rBy the 
Court. ^ The order must be coniiiwed ;' he 
lived fwty days in the capacity of a person 

• SEasl'sB.4*^ . 
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irremovable, and that is a settlement of itself. 
Here has been an enjoyment for thirty years» 
during all which time the lord never claimed 
any thing. The lea^iit that can be made of it, 
'is a. title by disseisin, and a descent is casti 
» This man had undoubtedly a title against all 
the world but ihm lord, and even against him 
it may be doubtful, after so long a posBessioo. 
In ejectment, he might either make, or defend, 
a title by twenty years possession. There&it 
in this case there is no colour to detarmiiie 
against bis right, when the lord doesf not thiifc 
fit to impeach it; though if he did^ itwojidij 
never be allowed to determine the title upoi 
an order of removal; but upon an ejectineat. 
only/*^ 

In conformity with this determination*, hi^c 
been a great number of others up to the present 
time, all founded on the same reasoniiig, and 
involving nearly the -same questions, 
Byfnarriage A person residing on an estate by virtue of 
marriage, will thereby gain a settlement ; ao 
though the premises be vested in trustees for 
. the separate use of the wife, the husband, by re« 
aiding on the estate for 40 days, will be legally 
settled ;- for it would be refining too far to say> 
that an equitable estate will not confer a settle* 
meiit as well as a legal one.f ' 
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Oa similar principles it has jbeen decided; Right of 
that the widow jof a man, who dies seized of a ^^*^^* , 
bougie, residing^ in it 4^ days in right of her 
4ower; and cfbiJdreQ residing for the same 
period, on an estate dfivised to trustees to be 
sold for their benefit^ before such sale; will 
gain a settlemeat.1^ 

And where a person bequeathed by will ah 
^estate^ originally puiichased for less than 30/. 
to trustees tf> let for his daughter's life and pay 
her the rent, and after her decease, to his right 
J^eirs; the trustees suffered the pauper tare- 
side on the priemises more than 40 days after 
^e decefl3e of her father^ and the Court of B. 
R. de^rmined, that by so doing she frained a 
settlement, for she /E|id not reside as a tenainti^ ^ 
aQd whether her title Were a legal, or only an 
suitable o)ie, was the same thing as to gaining 
a settlement by residence on it.f 

But no person, who is entitled as an executor Executor or 
cr administrator, can gain any settlement by f^»>n»8trar 
a residence on the estate, before he has ob** 
tained a probate or letters oY administration.;): 

Except such executor or adminiiStrator be 
Bole next of kin ; and then it has been holden 
Ihat such a case forms an exception .§ 

And after twenty years quiet possession, the 20 yeaw 

J _ • ■ . quiet pos- 

* Cald. Ca.'474.— Burr. S. C. 703. session. 

' t 18 Easf s R. 197. . - 

{ Burr. S. C. lODl * 

g 8 E»8l*s R. 40§b 
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jparty shall be deemed to bare .gained a settle- 
ment, tbough no administration was ever in 
fact taken out.* - 
Gift without Upon the same principle, tf a person reside 
^^jJ^J^'^'on an estate ginen to him by a relatiare, for a 
long series of years, without interruption, be 
I will thereby gain a settlement, though no for* 
mal conveyance may have actually, been ex- 
ecuted; but this is only on the ground of 
long possession throwing some sort of ob- 
scurity over the original transaction, and there* 
fore s^ifording a ground for presuming a lega| 
commencement, j* 

For in another case, where a voluntary coo** 
veyance of a trifling estate had been of sbor^ 
standing, from a father to his son, the^on \m 
held not to have gained ^ settlement on it by 

r 

forty days residence, *' because,'* said the Court 
of B. R. *' eveiy estate not acquired by descent^ 
is in law a purchase^ and the party cannot 
hope to be in a better condition, because he 
pays no mon6y for the lattd/* J 
Accession Accession to an estate without a residence of 

riikn "e."' ^^^*y ^^y® ^^^^^ ^^^* sain a settlement,§ 

But the forty days residence ne^d not of 

necessi ty be successively . || 

* Bnrr. S. C. 444. 

+ 6 Term R. 554. 

X Burr. S. C. 56.— 386..— 560.— Cald. C. 416, 

§ 1 Str. 476. 

\\ Burr, S. C. 135, 
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If An estate descend to a pauper, and he 
reside' in the same parish forty days after* 
ward, although he may immediately after tlie 
descent to him, iiave contracted to sell the 
estate to another, yet if the conveyance be not 
e:icecuted till after the forty days of residence, 
be expired, he will gaiii a settlement.* 
. Having now gone through a sufficient nura-Bon&fide 
ber of cases for an ample illustration of the f.^"*'t*?,1 
general doctrine of -persons being irremovable 
from their own estates, as well as to shew how 
&r residence, coupled with possession by ope- 
rsition of laiir, goes in conferring settlement, 
it is time to advertto the principal subject of 
eonsideration in t^e sliatute we are examining, 
iFiz. what is the interpretation by authority of 
^ words ^' whereof the coriBideration for siieh 
ptwchcLse doth not amount to the sum of 30/. 
bond ^de paid" 

' The plain and obvious meaning of which 
words is, that, if an estate be girailted for a pe-* 
eiiniary consideration, and such consideration 
do not*amount to 30/., a residence thereon for 
forty days will not gain a settlement. ^ 

Bdt it has been repeatedly decided, that Pauper ^ 
though the pafrty cannot pay the purchase '^J^^^^J^^^ 
money out of his own funds, yet if he can bor- 
row it on credit, that is sufficient to satisfy the 
words of the statute.; and therefore although 
he mortgage the estate itself to raise the funds^ 
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s6 that the estate be but purchased for aOf. 
paid bond fide to the vendor^ it fiill hk suf^ 
ficient.* 

But the purchase of an estate subject to % 
mortgage is not sufficient for the purpose of 
gaining a settlement, unless the money actually 
paid for the -equity of redemption amounts 

to30/.t 
Subwqiiait And if the original purchase be under 30/^ 

ItOKNTOTO* 

nieuts not toDO subsequent imrprovements will be sufficient 
b« reckoned. f^P the purpose of gaining a setdement.^ 

' A pauper purchased a messuage ^ for ^53/. 
under an agreement that the vendors should 
allow 4M. of the purchase money to. rtmaiii 
upon mortgage «of the premises. The moii' 
gage was made and only 12/. paid by the pM^ 
per to the vendor, who kept the title deeds^ M 
the pauper took possession and resided %omb 
years on the premises. He afterwards soM 
them to a third person for 00/. who pakt 40/. to 
the original vendor, and the remaining^ 20^ tg 
the pauper, obtained the title deeds from tb6 
original vendor, and the execution of the pan^ 
per to the conveyance ; after which period tte 
pauper did not reside any longer on the pfe- 
mises, but delivered them up to the new pwr- 
chaser. The Court said '^ the 40/. paid by Ae 
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new purchaser itaa for his own benefit, not for 
that of the pauper,, who had in fact never paid 
more than 12/.; never had any possession of the 
title deeds, and therefore had not made a purchase 
of any value beyond the sum which was actu^ 
ally paid independent of the mortgage. That ' 

in all the other cases of mortgagors which bad 
been decided in their favor, if they had not ac- 
tually paid the whole money from iheir 6wr» 
resources, they had had at leaslt credit to bor- 
row it aliunde. ^^"^ ' 
But a single ^oman ptrrchases a tenement, ^rchasc for 

and afterwards marries, the husband gains a3o/. commu* 
. settlement by a residence on this estiite, and'****^'"^ * 

1 , . .- settlement 

communicates the same to his wife, althoiigbby marriage 
the original purchase money was under thirty 
pounds, for the husband gained a settlement by 
forty days residence tipon his own estate ; — 
and his settlement communicates itself to the 
wife,* 

And to gain a settlement, the residence needR«8id«n<^e 
hot be on the estate, for a residence, iii any part itReif not re* 
of the parish in which it is situated, is sufficient.^'*'^**** 
For according to Holt, C. J. *^ having land in 
a paritfh will not make a settlement, but living 
in a parish where one has land will gain a set- 
tlement :^' fbr the act of Parliament neV^f 
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* 1 Maul^^nd Selwyji R. 387. 
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meant to banish men from the tnji^ytt^ipl 
their own lauds «f 



Certificates are fallen mtich into disuse 
since a recent statute declared that, '* henceforth 
no poor persons should be removed from their 
places of residence till they should become actw* 
ally chargeable \*X but as the piower to grant 
Certificates, with, their effectst and consequent 
ces, still remain as they stood under the former 
8tatutes,§ by which they were introduced into 
the system of laws for the regulation of tlw 
poor, it is necessary to ofifer a few observations 
on such questions as are commonly brought 
before the Sessions by Appeal. . 
*i"^**H^® . The substance of the statutes just nowreferred 
ficate acts. \^ that, ^^ any poor person may go to inhabif m 
any other place than that in which he is settled^ 
on delivering to the church-wardens and over- 
seers of the poor of the parish where he goes 
to inhabit^ a certificate under the bands and 
seals of the church-wardens and overseers, or 
the major part of them, or of the overseers 
where there are no church -wardens, attested 
by two credible w itnesses, and allowed by two 

t 2 Salk. 524. ' r 

X 35 Geo. 3, c. 101. 
S 8 & 9 Will. c. 30.— 9 & 10 With G. 11.-12 Ann, c* l^- 
—3 Geo» 2. €• 2D. 



ihe permtK ovflpenom ibereih iidtAed to? be 
•legally settled: in the parifihit^raikting' sueh cer* 
lificate, . Bmt at least one of the witnesseB, who 
attost. the' certificate^ ;iuiuitvma1ke oath befoce 
Alt Justices allowing it, th^t he saw^the qhyirch'- 
.urardens; aod bvfjrsecfrs, whose: nam esiard:si^ 
acribed as allowing it^ actually sign ant! Be?i 
.the saqrie ; and that IheiPaiOfiA^Qrfiitke witnea^eiB 
are of their haed writiaigi v and Ihcr Ju^ticw 
Tshall certify \ th4t i^uch . €»tbr: ytm\ m^^ . befcme 
ith^m, aud $ucb certificate; fl^vaUo^ved.ah^l lie 
;f vidence io i^ll Coiirt$; wb^tevf^.^ ,;> ; , . . f;.r % 
And ^uch, certi6cat6 ubajl loftly bevfdid- 
icbarged by oi&e pf tb^ mode$ ^eady tlrc^ted 

^ And notpeic$op $q. certifioited, n hile tht. 
*:tificjitfe ^Ml <ioiHini»e; operative, shall be abl^to 
:^n]ii)unicMe;a ^ettlemenl to $iny apprentice in* 

: Oa the;: Specifilp eX{)^^Ssiol3S in th6 ata3tute# f t Explanation 

:w sufficient to notice that :c?«/ii^^yJld M^ cAniftf^ ''^^^JJ' ^*"- 
;«ar^^3SJi, &^^::(m\JtM^. baimi actual dfiiver^ nt tJiae . 
iimethe: pauper gofes to* i]|:babit;» for dCheifwisife 
^t would be opening a door to. innunierable 
frauds;* and^tbattha person Mis^bio^ tp take 
advantage of :tbfi. certificate, must in tact reside 
imde^r its authofit^^ to satisfy the vtOvd^^tc(me 
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lif 9 and 10 WilK and «ridy9itly!ineaii#? uliatli 
^expressed in the other statnteBim the amnftJimb^ 
feet, by the words y^ come into, M- (-(eaide Ht^ 
aad come i^o inhabit Cfr reside ; fimA l«tdy,«4iKlit 
^ f4c mir/or par/ a^ iJ$e ehurck^wardeuB/^ 0oe; 
which waa formerly a subject of frequent ootf* 
Iroversy, is now luscertained, by a mceaCatar 
tute,^ to comprehend the case of ^ two pe ro a M 
only, acting or purporting tt» act, in the t^fM^ 
loity of ehiir€h-»wardens, 4is well as pferaeemW 
"the^poor,^ the same as if distinct -petisom**!!! 
church-wardens, and other distinct per^ptM al 
^ovrersecrs of thapoor, had been piirties td any 
4:ertific9te^ And by another, of the l^st SessiM 
of Parliament,f itis further provided, on this w* 
fjr subject; ^* that all indentures Ibr tb<^'bi tiding 
of poor apprentices, and all certificates Iff 
the settlementjB of poor persons, winch have been 
heretofore 9igped and executed, or which shaH 
hereafter b(^ signed aifd execu^d, byaperaoil ox 
^nHHis^ w^o at the time of his or theip Mgi^iag 
and executing such ittdent|iire^ or eertifieateisf 
•ettlement, acted as church- warden or ehopck 
'Wardensi c{iape1-warden o« chapel -Avardeitt^ 
^f the township, hamlet, or chapelrj% binding 
such poor apprentice, or granting sneh.eer* 
Isfioat^ Oti settlement, sha}f: be' deemed and 
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i^ tike tw(ieiliacki>aBii .0ig»ed mnd esectited Irp 
m ^petiOB .Qfr JiewaMs.iktiNllif flwom kitioi^ die 
office of chMVcbkwatikn^ oi< ^ ebepel* Warden of 
•Q^ tQiviiBlupi^ ^Himteitt^ obdm^Icjr ; provided 
always, ; tbQ± aucbb peifaon OEpermns shall^bani 
been) diuly- aivoni into die: office of' t))ur<{b« 
warden of the parish wk^tew the townfthifi^ 
hamlet, ov cbapeivy, buding' such poor 'ap^ 
^ntif^ie^ or granting aucbicertxficale, be cMm 
tftined^ erinio ifae .«See^ ehufdi'^nrardeii oir 
^Aapel-^wardfiii of such tdwQahi|>^' btmlot; W 
chapel ry ; jioA tibat k\k iiideotufos ^ the biod-i^ 
iu^ o4 poor appcientiofs, Bridpall csor^eatai^ol 
the.sfittiements ' of poor peFMns^ wbicli»' shall 
have been herefoforo signed ond esoMitodi 0# 
vbich " mm hierealtjer be* signed send ^xeculed 
Vy thebverseetB of Ibepoor of ^iny toirnshtpg 
haimlc^ ehajpetr}%^ or' piacoy and the ;churehM 
-^varden or church^ wardens, chapeKwafdoi^ ntf 
chipd-waiidemf aetiog fort or dppoi|il«idtr ih 
reaped of, iiuch township, hamlet, obspelryf o# 
pfcice» or Ah major part «f themy ahait bh 
deemed and taken to be as good, ralid ami 
tSkctmsd^ 96' if the said indentures and oerti* 
finlta had been signed and- executed by sucft 
owneera and churdi.wardens of tiio pdrish 
whevdn asaeh tolroship, hsnnhrt, cbapd'iy^ *«ilr 
place, is sifuatei or the i^ajcir part of. theai. 
Provided ali^ays, that ootbinsr ^beram coun 

:x9 "A - •:• 
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sball becoiiitnied to atter^ impeacfai^ 
or afiect the settlement of any person, for vhoM 
' rmioral any order ' of , Justices shall ha^e iii^9 
duly made before the parsing of this act;'' ^^ 
' Assuming, then, that the certificate is ttgn^ 
lar in point of form^ and that all the step^i ne^ 
cessary to carry it intp effect have beeh com- 
plied with, it remains to be fseen^vbatareits 
consequences in ordinary cases, and hoir it is 
XHsicharge of ditcliai^ed. Witii respect to* a certificatad 
ceiii cate. p^^g^j^ becoming possessed df an estate bj^ 

operation. of law^ the general comprehensii^ 
rnle is, V any person m^ho has an estate of free* 
kioldi co|iylio}d, or for years, by act of law, (as 
descent, marriage, executorship, or adroinis« 
trfition; may*dwell upon it as his own ; and ii 
hot removable ; and gains a settlement if he 
Continue forty days, thdngh under 10/* pft 
annum ; but he must abide forty days ip order 
tft gain such settlement/'* 
-And where a cottage was devised by will to 
a -certificated person, '^ to live in during, his Hfe^^ 
it was held) with residence, to dischairge the 
certificate.-!" . ■ .^ . '- 

.And a purchase, which of itself is sufficient 
ip gain a settlemeut, is of course sufficient 
to dischai^ge a certificate ; J but a certificate 
may alfeo be ^bandati^d, though the party do not 
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khffistS thel dots Tvhich |actually go to discharge 
it; as ivhere a certificated persotl le&Te theAbandon- 
paidshto which heis certificated for «oin^ P^^^^'^w^&M^ 
nent engtigement, ^hich manifests . his not hav^ 
in^ an inteiition t>f returning^ foi* then- the 
cei:ttfica.te is coBsideted as! fundus oJfficioiT 
Afad such cases dr& g^ndrally very distin)^uish- 
able from those It here the f^Uinnen of a persori-s 
departure con veyd an intimation thatitis6nly 
(wa tenipQirarjf.pnrpai^^ as tf here his business * 
is of a mehe occasional .naitute^ or where h^ 
j^t^s his family behind hio) ddin bid cfamiW^e.t 
If a certificate he noiteith?r^dis^barged^ or aban* Extendi^ io 
ditfnfed by any dfstb^ m^des above pointed outi£|uJ ""^*"" 
its general operations Are '^ t&at M extends to 
poor of all denominational ^ to legitiniate. chilp 
diren born of certificated persons after thcf grants- 
ing thereof) 4o a second wife taken after^ and 
to her children born after, the granting there- 
ef4 It does not, however^ extend to a bastard ChiMmi ; 
bpn» after, except ip the caf»e of the Woth»~Jaitf ' ' 
beiag pregnant with it at the time of granting 
^e certificate^ and such certi^cate referring 
Specially to such child, in ventrie sa mere.% JVor 
to grand-childreO) unless specifically under the 
protection of^ and part of the family' of^ the 
grand-father,, or themselves inditidu^Uy taidKi^ 
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ed ; nor to cBitdren gro^ivn to maturify nud em^ 
lttici|mted.^ 
■i ^t ^^*^ ^ c/ertificute giten to tiro .persons as fkiak aftd 
irife, though they aftertrards tarn oirt not to 
liaire been legally mamed^ i^ good, if diere w^nsc 
1M» fraud intended, and the parties ignorant of 
4be irreguiarit}'' ; fiicto to foe ascertamed-^iW^iii 
i«*irciitBStance0, and found by the-Jostices.^f 
^^c^^2"- * *^ certificate ia concliisive belvneen the paridi 
iiTe* certifying^ and the parish to which the certi« 

ficate ia granted ; but fis between the certifying 
]>arisb, abd any thiitl parish, all tmrttera remaiii. 
, :.: :s ' open to inrestigatioti ' an4 • confroYcrsy t tBe 
.^certificate only operates to: the security of tftte 
particular pansk to ii^faich it te certified ;Valid 
4ie certificate |ienton ^ not etctudM' by it frbm 
acquiring a settii^m^ftitft iii oMsMar parij(h, Iti'^ 
isiiK^ m an ner that *^fiy other person might da4 
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ReUeTwiff BfiFORS the subject of Appeals r^s^ecting 
denc9 pf s^aettkmentB be entirely closed, it is necessal^ M 
t toitiit. ^y ^ £^^ words on a species of evidencei Trhich 

has not unfrequently been exhibited, for the 
purpose of collecting an acknowiegem^fit of 
•ettl&tnenft by inference ; Viz. the facft of a fjaa- 
p€r or bis family lia^ng 1)e€n relieved by tbe 
officers of a particular f>arish white resident in 
it, in order to found upon that fact, th!& infer- 
ence, that such relieving ivas ati acknoX^ledg* 
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AiKnt dt settlemeBt. The utmost, howeveaP,; 
that can be made of siich an occan%ii(ce is, by 
way of confihnatioii of other evidence ; for of 
itself singly; it is done. 

lielief^ indeed^ given by the officers of onm 
parish, to a pauper resrdent in another parish; 
makes a eaae of a diStretkt complectioQ, for itk^ 
such an instance^ it cannot have been as casual 
poor^ that they relieved htm ; and, therefore^ 
especially where the relief has been frequency 
hft systetnatidali^ Ifiven^ it amobnts to that so*t 
^ of admission 5 which must be rebutted by strosg 
evMenee of m opposite tendency, to overture 
the obviodsl presumption^ In one cas^, et^-* 
^efiee of biMh was oflRsred' to rebut it^ but the 
Coiift obsei^ed^ tiiiit birtl^ wiasj of ^1 evideoce ^ 
itfsi^tenlMti ibe^fv^i^ 

Therv HaVe been Mff eraf eases detertainal 
00 thequestioii^'^^nd tlMugh'S^me h^goB^ 
much further than others in establishipg thki 
tfoetrine^f'^lastis^so^ dtedsive,^ ^iMt a recital 
4>t Lord Ettenborougiifs judgment sbiJ) con^ 
ckide the subjects ' It was in a case of Rex t^ 
Chfithi^, (Inb; of), and bis Lordt^hip- said<«-4. 
*^ If isis^pottant^Hi sub^ts of this land thttt 
there should lifconoiifiiferm rule, as f«r ais 
is consistent witfatlaw; and the rule havings 
been once laid down, that the bare i^t ef gitin^ 

t 
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r£ilief to a pauper within the.pairiah, nas /ttd 
eirid^nce 6f his settlement tbere^ because it 
mig'lit be given to hiin as* casual poor ,^it h 
proper to abide by it. If relief ivere/^yen, 
in -this manner for any length of time, it might 
give occasion - to different inference^,' eitbei^ 
that the. party^ receiving was i| settled inbabi-: 
tant, or merely, that h'\$ settlepqiU coald. not 
be known. T/iq t i^ould brings it' tp an alteiv 
native case on which the Se^sieo might draw 
tbnr owaconclusioa and the 4ifficulty/wiRild 
iM:H -exist, ilpon the whole tbere6>re 4^ to th^ 
bftter rule to ^^opt^ to.sayt.thfiit it does not 
.BMnouni to evidence of the setUementh, .Theinr 
4fvould be great impoUcy in allowing it/tO; havt 
Jtveightv, fpr if parislitT officers by giviiigirelief 
were to make evidence agai|ia|.theiBS0vefras t§ 
fh^ settlement of the pauper, they would * per- 
iprm .their fluty to casual, poor with great r^ 
Inptance/'* , . 

Remorali. '. It woujd be foreign* to our purpose bi^re 
to dii;cu^s the subject^ of the removals, of Uie 
poor at larg^y becausi^ that is chiefly (lie diity 
4xf Magisti-ates as individuals, and not in; their 
opacity of justices in Session: referring' the 
reader, therefore, toother authorities on that 
part of the law,-]- we pas& to the eensequences 
of removals, • as they may be made a subject 



* 8 East's R. , , 

t Kict. Expos. Title, Poor, eemot al of. 



appeals; tWfc^ 

for ihe deliberation .^nd judgment 4)f th^ Ses- 
sions. • - . « 

And first, it may be advanced generally 5 thaf, ' . 
'^ an order of removal unappealed against, with- 
in- the restrictions prescribed by statute^ is con-' 
elusive ; and that the settlement^of the party 
designated in that order, 10, at that time, in 
the parish receiving under: the order j arid iiot 
appealing against the sarnie/^ ' ' * 

By 13 and 14 Car. ^ €• 12, " all per|Kmsr.S.tatute8 gifu 

*' wjio think themselves aggrievisd by:any jud^-'to^h^s^ 
*' merit. of the twoiJustices^ may appeal to the*^'^°*» ^^• 
^^ Justices of ;the^ Peace orf tbei^nid county. at 
^' theirQuarter Session^, wfa^are to do them 
** justice, according to the merits of theit 
^^causei'"!^ 1 , - i . --4 •_ . 

Attd by 3 and 4 WiJh and' Mar. c. 11, wfiich 
orders the- church- wardens and :. overseerii .to 
teceive paupeirs reinov^ by orders of two Jus^ 
4ice6, it is provided, ^^ that all. persons who 
f^ think them^ves aggrieved with' anyrjudg'- 
'* ment of the said -two Justices,; may appeal 
^^ to the ^fuxi General Quarter^ Seauon^ of th^ 
•^ peace/* 

And by 8 and 9 WilL 3, c. 30, *^the Ap- 
'^ pealtagpainst any order of removal . shall be 
:^^ proMCuited at the. (general or.cQuarter Senr- 
^^ sions for the county,division,or riding,wfaere-^ 
'^ xik the parii^ township, or places fi*am whtoce 
•^^ such pooor: person shall be removedi, 'dDth 
t' jiiOf^am} not else\^er*.j ;. . ......; i » < »' " , 



And l>y 9 Geo. 1^ c. 7^ ^ no af^peal ftoUt 
*^ any order of reiuoval abatl be proceeded 
*^ upooy imiess rtaumable n^iite be given bj 
*^ tbe cburcfa-waideaa or overseers of the pt« 
^^ rish or place who shall make such appeal^ 
^ nnto die church-wardeDS or oterseors of Ibe' 
^ parish or place firooi which the poor persov 
*^ shall be removed ; tbe reasonableness of 
'^ which notice shall be determined by the 
*^ Qoarter Session lo which the Appeal is a^e 
'^ and if it shall appear to thrm that nm»muibU 
** time of noiiee was not given, ikem they skatl 
^ adjourn the said Ajqieal to the next Quarter 
H Session, and then and there hear, and deter- 
.^ mine the same/' 

And by 5 Geo. 2, c. 19, '' on all Appeals ftr 
*^ the Sessions against the judgments or aden 
^. of any Justices of Peace, the Sessions shall 
^* cause any defect of form that shall be fsand 
in any such Judgments or orders, to be rec* 
tified and amended witibout any costs to the 
parties concerned.; and after such amend" 
ment shall proceed to hear, exunine, and 
*' consider, the truth and merits of all matters 
concerning such judgment or orders; and 
^^ examine proofs relating iliereto^ and make 
^ such determinations as if there had not been 
'* any defect or want of form. 

And by 16 Geo. 2, c. IS, '' Itbhall be laix^ 

** ful for every Justice of Peace to execute aB 

acts appertainimg to his office, so> far as ibfc 



44 
IC 



$i 




.%i 



M Mine folates to the laws for the relief, imio- 
.V«teiiaiice, and aettleoiQiit of * poor piersofia ; 
*> nptwithstandia^ any such-Justice is rttted;:to, 
^\ or chargeable with, ,thei taxes, levies,^ or rates, 
>^ within any parish^ towusfaipy or place, affect- 
^^ ed by any such act of such Justice, ProvMled 
*^that this a^t shall not au\h6rize any^ Justice to 
!^' act in the determination of any appeal lo the 
•' Quarter S^^ions for any county or riding, 
•^ from any order,: matter, or thing, rdating 

to any such parish, towjiship, 'or place, 
*^^ V( hei*e such Justice ii»^ ^o charged or charge* 
Vablc.^' ; . ' 

And by 8 and 9 Will. 3, c. ^0, for the more 
effectually prerenting of vexatipai^ removals 
and Appeals^ it is enacted, '^ That the Jusficen 
** 6f the Peace of any county or' riding,' in 
** their General or Quarter Sessions: of . Ihe 
*f Peace, upon any Appeal before theiPf Hie^e to 
^^beltad; concerning the settlement of any 
^^ poor person, or upon any proof before them 
^^ there to be made, of notice of any sacli Ap- 
^^ peal to have been gfren by the proper dfficers 
^^ to the church* wardens or orerseers of any 
'^ parish or place (though they did not after- 
*^ wards prosecute, such Appeal,) shall, at the 
^' «am6 Quarter Sessions; order to the party in 
'^ whose behalf such Appeal shall be^deter^ 
*^ mined, or to whom such notice did apj^r to 
^* have been givc», such C08it3imd; charges ih 
^^ the l^w^as fay^.the »uA^mAon'i^:^i^ir•^\^r 
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^'•rittioB SImiII be thoncfit most rea^ooabli: 
*^ and jasi, to be paid by the cborcb- warden^ 
** orenwers,- oi* asy other pefaon againat whoiA 
^ slicb Afipeal «4iaH b^ deCertoiiied, or b^ thi 
** penen that did give scfch notkie ; and if thi 
*^ pereon orderH to pay swif ecM^ shall liTe 
*' out of the jari^ictioo of the said Coort. an^ 
*' JufKtice Hhere siicl) permo^hall inhabit, jbaIT» 
** upon ref|iie8t to him made, and a true capt 
.*^'of the order for. the payment of mkIi costt^ 
*^ prodaoedf and proved by some credible mU 
^ ueases upon oath,- by warraut onder fail 
^^ hand and seal, cause the mouev mentioned 
^ in that older to be levied by distress and sale 
if the goods of the pemon who is ordered 
^^ to pay die same, and if no soeh distress ran 
^^ be had, he shall commit mich person to tte ' 
^^ cotnmon gaol for tuenty days/' 

And by 9 Geo^ 1, c. 7, '' if the Court shall 
^^ determine in favour of the appellant^ that 
^^ such poor person was unduly remored, then 
^" the same Quarter Session rfiall award to 
^* such appellant so ronch money as shall ap- 
** pear to have been reasonably paid by the pal- 
*^^ risli or place on whose behalf sueh Apped 
•* WBs made, for the relief of such poor per- 
son, between the time of such undue re- 
moval, and the determination of such Ap- 
'^ peal : the said money so awarded to b^ 
" recovered in the same manner as costs and 
V chaises upon an Appeal according to the S 
** and 9 Will. 3." 
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: And the Court of B. R. will ^lit ft 



flamus to the Sessions to allow these costii.^ 

* On these statutes it Itfail beem detereimed,P*^**Mf^ 

First/ that hy^'^defBet^in mutters vf form ^ 

which the Justices* ar# empoMered ^td m^nd^ 

are intended merely defects or mistakes inform 

kppdfent upon the files of the^ orde^^ bfit hot • ■ • • 

piattettt of substancfe^f ^ 

-.'.It has been fonnd irapossihle to lay dovrit 

precise rules for deteiteining the - ^xact ^txlutt-* 

dary between {natters of form,' and those ' 4if 

wlistapce, and on that acGoant this i<e^lation 

of tl^e Stat, wa^, on* one ocoasion, called. by 

Lord Kenyon, Ch. J. *^ alndost e dead kt- 

Iv.The most con-ect definition of li^attehB of form 
is, perhaps, ^^ that which ap^ars pntpahU\ 
hilhout examination/^^ *•■* i 

\ Seciondly, that the Appeal gitbn 'is te h/?Wbonaj 
persons aggrieved, and therefore the paup^f,*PP 
a» well as the parish, may appeal;|| ^ ^ ' ^'- '-^ 
But the Sessions cannot n^ake'ap ortginai-^" 
der, haying no cognisance bfiA-on '^Appi^al ;^ 
and oa that principle can only notice 'the par" 

ties: before^ tlie court on t{ie Appeal, and' cad'-' 

■ * ' • ■ ■ -J 

»,i;i .. ■ J f if.' .1.1* li '. '. . , .. . i>. . • ■. .i >^; 

:; '. • * ^^Sess. Cft.e7.- ■' > ■' ^ * 

i. i: . . J 2 BoJJ. (Const, ©dit) 82$. J . , .;^ 

X CM. Ca. 248. _ ' 

^ Durr. S. C. 163. 
II Cartbew's R. 222. 
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mi 

O0ldecidet]i«ttUepanpcf^Sielllaa(nt w^.il^f 
third pasishJ^ • 

AfMN^ ThHr4k, The Appeal must be ta the Sntions 
m of tbe ^^ ^^ couaty, aod not of aa} corpomtioii, be* 



iMAse otherwise it would bean Appeal mb codas 
md euudem.'X 
ThBnezt Fourthly, That ^' « drf Scsbiods" means next 
practicable Session ; and therefore that cacb 
case must, in some degree, be goTemed bjr iip 
own parucular circumstances. As a gCBCni 
rule, then,can only bederiTed by means of ast^ 
logy from a source of so much uncertainty^ At 
following cases are fi^ven by way of example * 
Thus, iu R^x m. the East Riding <rfYoiludiiit» 
Ea. 19 Geo. 3, a mandamus was moved |or,lf 
receire an AppeaL The order of remoral M 
been made by the two Justices on the 22dk Sep* 
tem]>er, but the pauper' was not removed tiU 
the dth of October. Hull, the place to whicli 
the pauper had been removed from M hitby, it 
60 miles from Northallerton, where the Set- 
sion began on the 6tli of October ; at tbat 
Session no Appeal was entered ;— -and at tbt 
Bpiphauy Session following, which began m 
the 12th of January following, the pajstil 
charged offered an Appeal ; jthe Justices reiiio 
sed to hear it, thinking themselves boundhy 
the words of the statute, which says, ^^jtbtt 



■^ 




* Salk. 475. 

t Burr, ^.q, JW2.— 2 Bott. %U^ 



|Mnrwils <«ggrt&ted iaay ^^ppeal. A0. the /uv^ 
. 4^es^of Peac^e: «t iA^- near/. Qmrter ■ Sessions.'*'^ 

. The C^URi!: SjUd^ :'^ iUafc hy neafi Session tbe 
4itatof£!an 2, must have meant the next pos^ 
4nhlB Session ; and that bere it vim jmpMsible 
ibr the appelUnts to lodge their Appeal* at tbp 
ftlichaelmas Session/'* 

t fSp in Rex v, the JNisticcu^ of Herefordshire, 
vMic.' 90 Geo. 9, a mandamus wa« mpved for« 
#• compel the Justices to receive^ an Appeal 
ugatait an order .of retnoiBaL^ Tbeioi^er yv^ 
made on Fjriday the IStbof Aprils on the 
.39tb the pauper ^as nemored, and on the. 
Tuesd^ followiog, the 22nd, the Easter Sess^ 
IROii iiias held jbI Herefmti, 20- miles dit^airt 
Jrom tbe parish to which the party was re- 
noised ; iat which Session it is tiie practice not 
io ireeieiire any Appeid after the Tuesday mtornt* 
ifig. The parish not havipg appealed at *h^ 
£asfer Session, the Justice^ at the Mideumi; 

.jner Swsioa refused to reqnve tbtt Appeal, 
iiecausii . not made at the n^xt Quarter Session : 
«ttte ^UBfdation of this application was^ that As 
4tbe oncers dif the parish to which the pauper was 
jttfldovcdy bad not sufficient tinae to convene a 
meeting of tbe inhabitants^ in order iB take 
iSSntvc opinion upon the subject, whether tiiere 
wffne any grounds for the Appeal, the Midisuai;* 
foer Session was the next possible Session. — 
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SeiisioQ. 



net of Partiameat kre very strong, anfi'lhejr 

iTeqiiire the Appeal to* be made at the "Session 

-Ti^^t after (tJie grievance. Wbere indee^d an f*» 

'der trfr^ntt>valha8 beien made some time be^ 

ibre, and only exe€irt^.d a y^ry short time befoit 

the Session, so that there was no pbssibiii^ 

/5f J appealing to that Session, this Comt liaa 

intierferodt by granting a manidUmus to compti 

the? Justices at the following Session 'tO;'iieceiit 

the Ap^al, bepause^rthe worda ttea^ « SmUm 

mean the ne:tt possible Sefi^on9i' liit^fihiikt 

rery: different case i' for there wer^e tied ititfai* 

vening days after the eKecatibn of th^ wder, 

^ond before the Easter Session ; itiid^if liieit 

was.not snffioient time before 3uch Se^sioirft 

give reasonable notice, of Appeal, the Appeal 

might then have been adjoqrned accorrdtof 4^ 

the Stat 9 Geo. J. c. 7/*— The thifee other 

judges concurred .-^iiayMj?/r»ti^ refuaed.*^. 

Thefce faai^e been many other, ^a|id ereii later, 
cases '. dttermined on similar . groundai.*^ bai 
theseiare snfficient .to establish. the pnnGqdt 
«s wieU astto lay dotvn a rule for drscriminatiodi 
aiBong, cases possessing features of' genvrri 
aimiladty. ' « ' * '•" ^-y-i^-- 

Quarter k It must how^ver be fiirther- obsiatT^ aM>, 
-that *' Sessions*' means^/mr/^SessiKUid/ finrf'Jrt 

rT—^ — ' — ^ : r— -: : — « — '• — jt^- — j — • — ■ ■■ ■ ' j ^ : r 

* 3 Term R. 504. 

t R. V. J. of Dorseuhire.— U East's R. MO.— R. v. I 
■ tf Susstx.— Id. 200. •' ' ' ' ' 



iS^^eral Stsiions^ allhoughaiiah should in* 

. Witb reaped to thtredsimaHe uotic6^ direct*i> Reasonable 
td by the: 9. Geo* 1. What shail be deemed^^^*^^- 
reasonable notice must be regulated by the cir<t 
mnmtaaces of aach particular eaae, but aiso^ 
In some degree, by the practice of the Courii; 
^fore which the Appeal cornea j for it is iii« 
cident to every Court to lay down^such oertain 
rules for its own proceedings, as will afford the 
most general accommodation to its suitors,, to 
which rules, therefor^, such suitors are b<MKul 
to pay a general obedience. / 

And although reasonable no^e^ may not 
have been giv^n, the Session, cannot fw this 
fuash tlu order of remoral : it is only a ground 
for ac^ourmmg lA^ ^|Dy>«ai.-^Tbus in TV. 10 
€ieo. 1. the Sessioor quashed an order of Jos-^. 
tices, and assigned for a reason, ^^ thi&t there 
was not due notice ^yeaof the Appeal,*' pur* 
miant to the stat< G^. l.-^But by th6 
CouTt» ^^ The order of Session must be 
quashed, because due notice not being given 
^as ao reason to quash the order of two Jus- 
ticea, though it might /be a reason to adjourn 

iba Appeal. *'t 

< . Noither can Sessions refuse to receive Ap^ 

{ita^, on the ground that due notice was not 






« 15 East's n. 632. 
t Foley 261. . 



gimn : for the notice relates only to the lumf^ 
ingj aud uot to the receiving the Appeals— ln« 
.deed they are bound to receive an Appeal 
against an order of removal, altbougli nm ^miiee 
has been g^ven J^ 

And after receimng it, if they are satisfied 
that notice euficiemi for trial eoHid mM hare 
been given, they may respite the hearing ; hot 
of that sufficiency all Sessions are to judge. 

An order was made on the 20th of Novera* 
her, and executed on the 28th : the appellants 
attended the next Quarter Session held on the 
13th of January following, and moved the 
Court for leave *^ to lodge the Appeal, and 
to respite the hearing thereof,*' to the ti^n 
next General Quarter Session* The following 
entry was made by the Session : ^' For as 
'* much as it appears to this Court that there 
'^ has been suflScient time 8ince the removal of 
^^ the paupers for the appellants to give notice, 
*' and come prepared to tr} this Appeal at this 
*' Session, and no cause shewn why they did 
*' not proceed accordingly ; it is ordered that 
" the motion /or lodging the samej and respiting 
** the hearing to the next Quarter Session^ be 
*' rejected/' — The Court of B R. were qf opi* 
nion ^^ that the Justices had not acted wrong^^r 
the motion was in effect to adjouri) the Appeal; 
and it was evidently the intention of the pap 




* 7 East's R. 549. 



tires nof to etiter tlys Appeal, wiless^'ihe Cdurt ' 
HiQuifi adjourn it ; the Justices are to judge of 
ibe 'reasonableness of the time ; and in some ^ : 

counties they establish a rule, regulating the 
time of notice; here it appears that the order 
4of nemoyal Tvas executed on the 2Sth of No^ 
:vember, so that there was sufficient time for the 
•itppellaQts to give notice, and to come prepare 
edto try it ; ahd the Justices who are to judge 
of this thought so/' — Mandamus refused.* 
. In a later case, an act of inclosure haTing /^ 

.gFven an Appeal to the next Session, within 
uix months after the* cause of complaint ; an 
appellant inoved the Court of Session in -due 
time " to recerve his Appeal, and respite the 
hearing of iit till the pext Session ;" this was ^ 
refused by the Justices, because the following 
Sessiop would not happen before the expira- 
tion of the six months ; a mandamus was 
moved for, to compel them' to receive this 
.Appeal ; the Court -of B. R. however, wcrt 
clear that the act was compulsory on thi^ 
.Justices ^^ to receive the Appeal, but not 
^' to respite it;" y^t they said, as this was a 
Conditional motion, '^ only to enter the Ap- 
,^^ peal, t/^^a^e the Sessions would agi^e to . - 

." respite (the hearing/' theyjcould not compel .• 

IJie Justices to receive it afterwards.f , ; 



* 3 Term R. 150. 

, t 4.TWBI B. 438. • 
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horetlK power <if 

fpKtinir the reinKMhlpuf wf 

be a sousd di«rrelMm, and Act 

rite it Ctt^ciodrtr 

eite In LMti EHenburMeh, Cli. J. ^TlK 

Oiart of king^s fiendi kare m khM of ^Mfc r 

ttrial jumdktioti over tfaem^ b^ wh kfc At^ 

mil eorreet die errors of J«tk»/'^ 



^^'^^^'^^ ^ Ai %rM fiecetitly obtserved Ofi imotter Mn« 

Hk poor* 

nmi, the Coiirt^ of Quarter Senioii httitif M 
wrigintU jtmadietioii m the appofa itii ii t ftf 
o r e i'geeia of the poor, they eaii e uj e tcfaf M 
Mfthority oirer the matter, hot by Apfleal, lAlI, 
therefore, with that part of the oulgedl akM^ 
haire we aiiy cqucem here. 

Their jurisdiction, throng the loedisim 6f 
an Appeal, over the appointtuent of^oveTseetai 
extendi to those appointinjgr, as well as to those 
appointed ; for, by the statutes in which oiir 
ginates the whoie system, it is said, th^t '^ if 
^tmy petiion shatt be aggrieved by the dctemlir 
nation pf the Justices, he may appe^U to the 
SetJsionH/^f 

1 tift perBon appointed mrty, therefor^i Up- 
peal, ^ad tlie gTroiitidi^ qf such Appeal giene* 
r4lty are, tHat the pkrti^ is either ift %f^ hig^, 



Who tnsiy 




♦ 10 East's R. 404. 

t 43 Eliz. a. 2.— AiMBilddl hfViOko.%.t.2$ 
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br fop low, a situatioti of life, t9 be tba pbfect 
of the statute^ or that tbfsre is some obj^tioi^ 
/trising Piit of thp seji, or otber pftswal cir- 
DUtilgts^ticei^, of the iR^ivi^Q^. 

The parishioners also, uiider th^ fi^me A^f 
4eriptioa of *' any persons aggrieved/' ifiay ' . . 
j94ipe^l, tin ^eeoutii of the unfttaefs of tU^ perr 
#P» appointed by th^ j/wi^ie^Si* 

Of tb^ 9toiiite0 l%t^y referred tOj tb»t of 
JEUz. dir^ta Appe^ |o be' pnly "to the 
.^u^rter S^ssion^/' jgieiier^Hy ^ th^t of G<w. i|, 
**to the Wf« iSeftpral fr Qvmrltisr S^ooft/^ 
U i^ by pQ ]Qe»ti9 #efltkd th^ (bp ^^<^r is ji 
ita^e^ i»f tlw /air^^w^rf ^tptf , re^e^ctipg tbf 
r^stri^ifm of fine ft^r ^ Appe»l, but in pror 

ceedi^ig* under the stsit. of Gep. ?, e»®cie»t 
ficpJapAtipp b?^ be6a.ft)re»<}y giyefli itf tb§ w* 
i^rpretotipQ of the w^id *> n^Mt/' 
M aU f^enii», eo^i^ ^ imly b^ obt«i;ii«ii 

in proceedings under the latter st9$pjt$. 

Tbp r^tP ittelf pfoi^pts tbe iQpsfb fre^venl The rate fot 
«f0pr(ep pf Appp^, p» 1^ gTO^n4 of ji$f ^^-!^!^^^^* 

poor* 

* fifldPract Expos. Tiile, Poon^^Btm^i^.OF, «Mt. i. 

t .^ i^- .Justices ^f Pois^biris.— %li's R. ^Q^.-H^n^ 
«Vfir, tUg.ijigli it .WW §8i.d ip tlii^ yery rece»t cfa^, ))y j[/prfi W- 
lenboroagh C. J. tha^ it was mot settled, ^hat pne was a v(^^ 
of tlie other ; th^re are some strong cases to shew, that such 
is the geaeni an do r a t a n^tng, Mpeeidiy Hmu •. Ceo^,~l^tt 
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924 APPEALS. 

Court of B. Rdtwithstanding, however, tiiat;^. 

R. have a j^ jj^^ poirer of exercising a d* '^ ^ 

jorisdictiou. spectiiig the reasonableness of K' < ^: ^ 
be a sound discretion, and tlK *". ' 
cise it capriciouslr ; for, p. ; ;" ^: 
cade bA Lord Ellenbom' " T^ - 
Court of king's Bench ' ; , ^ - 
torial jurisdiction ovf - { . 
irill correct the erro" ' i * ; 

Overseers of As l^as rCCCnt'; * * * " 

* '^^'^' Bion, the Coiir* ; i 
wiginal juw; ; ^ ^ 

oTerseei* e^' '^ - ^» ** 

authority , a s by omitting to 

thereftr ' -^g^^y liable to be r|ted. 

Imjy^ ^ dufficieut grounds of ApptiK 

f* ** their proper order. The- fada. 

im . all parochial rating, is iu the stat. of 

* £% 

mr .aIZ* Ca ^» 

Bx that statute *' the church-wardens and 
tf» overseers of the poor of every parish, or tte 
•« greater part of them, shall, with the. con- 
<* seat of two Justices, (I Qu.J dwelling in or 
.'* near the parish or division, raise weekly, or 
- •* otherwise (by taxation of every inhabitant, 
** parson, vicar, and other, and of every occu- 
'Vpier of lands, houses, tithes impropriate, 
<> propriations of tithes, coal-mines, or saleable 
>' underwoods, in the parish, in Aich sums of 
!* money as they shall think fit), a-eonvtiiieiit 





\ h^mp, woo]) thread, iron, 

iiecieisary ware and stuff, to set 

"^u' work ;. and olso money for th6 

e lame, impotent, old^ blind, 

'ng poor and not able tx> work ; 

-cutting out of poor children 

o do all other things cou- 



■ "^ '^ iliffs, or other liead- 

^ V orporate and citj'', 

^- ill have the same 

^ iion, as Justices 

/unty/' 

111 14 Car. 2, c. 12, which au- 

ustices to appoint separate oVer3eers 

piaces tiiat cannot have the benefit of 43 

'£Iiz. c. 2| ** The Justices of Peace within the 

-^ said counties shall have like powers to raise 

^*and levy moneys^ and to execute all other 

<*^^BCts within every township or village, as 

-^^ is appointed for them to do within any pa- 

*^rish/' 

And by 17 Geo^ 2, c. 3, ^' the church* war* 

' ** dens and overseers and other persons autlio- 

^^ rised to-take care of the poor in every parisli 

«^or place, shall give public notice in the 

. " chnrch of every rate for the relief of the 

** poor,, allowed by the Justices, the next 

^^ Sunday after the same is allowed, and no 

^^ rate«hail be valid, so as to collect the same, 

^^ unless such notice shall have been given*' 
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#j^ APP£AL^. 

Illegality. Ist. As to illegality. A rate is illegni in iH 
origin and foundation, ^vhicli is made for un^ 
lawful purposes, or which is made or allowed^ 
by persons not having jurisdiction or compe^ 
tent authority* 

Irrejolarity. ^ 2dly. As to irregularity. • Thaliswlien a rate 
is made and allowed by the proper parties, 
and legal in its commencement, but by ^oine 
omission in its progress is rendered invalid. 

loeqnality. 3dly. As to inequality. A rate may b^ un- 
equal in many wa5's. By rating all persons 
liable to be rated, but not in due proportions ; 
by wholly omitting to rate some who t>ugbt to 
bfe rated ; or by rating property which is 'WA 
the subject of a rate, as well as by omitting to 
rtite property which is legally liable to be r^ted; 
Ail of which are sufficient grounds of Appeal. 
Of these in their proper order. The foun- 
idation of all parochial rating, is in the stat. of 
43 Eliz. c. 2. 

• * ^ By that statute " the churcb-w:ardcns and 

overseers of the poor of every parish, or the 
greater part of them, shall, with the . con- 
*' seat of two Justices, (I Qu.J dwelling in or 
.** near the parish or division, raise weekly, or 
** otherwise' (by taxation of ever}^ inhabitant, 
," parson, vicar, and other, and of every occu- 
**.pier of lands, houses, tithes impropriate, 
^' propriations of tithes, coal-mines, or saleable 
^' Underwoods, in the parish, in »ich sums of 
** money as they shall think fit), a-conVfeiiient 






^ isitock of flaXj b6mp, wool, threadj iron, 
^' and other necessary ware and stuffy to set 
t* the poor on work ;. and also money for thfe 
*' relief of- the lame, impotent, old^ blind, 
*^ and others^ being poor and not able to work ; 
fj and' also for the putting out of poor children 
^' apprentices, and to do all other things con- 
'* cerning the premises^ 

^* And the mayors, bailiffs, or other head- 
** officers of every town corporate and city, 
•* being Justices of Peace, shall have the same 
*' authority within their jurisdiction, as Justice 
" of the Peace of the county/* 

Also by 13 and 14 Car. 2, c. 12, which au- 
thorizes Justices to appoint separate oVer3eers 
in places that cannot have the benefit of 43 
Eliz. c. 2) ** The Justices of Peace within the 
-** said counties shall have like powers to raise 
'•and levy moneys^ and to execute all other 
♦'.acts within every township or vills^, as 
'•Ms appointed for them to do within . any pa- 
••rish/* 

And by 17 Geo^ 2, c. 3, ♦' the church«war^ 
'^' dens and overseers and other persons autbo- . 
" rised totake care of the poor in every parish 
*' or place, shall give public notice in the 
" church of every rate for the relief of ..the 
" poor,, allowed by the Justices, the jnettt 
^' Swuday after the same is allowed, audi no 
•• rate thall iie ^alid, so as to collect the same, 
^^ unless such, notice shsaU \Mft beeii giirdiu'/.' 



By 17 Geo. 2, c. 38, " overseers of tfi^ poor 
*' wkhin every township or place ^lier^e tl>ere 
. X " are no chufcb-wardeus shall execute all the 
** acts and powers concerning the xelief oi, 
*^ or relating to, the poor, ag cfaurch^wardeus 
*' and overseers may do by tbis^ or any foriaer 
" statute concerning the poor.. 

•' And if any person shall be aggrieved by 
^^ any assessment, or shall have any ijaateiial 
" objection to any person being put. ia^ or left 
^^ out of, such assessment, or to the mm 
^^ charged to any person or persons therein, be 
^' may, giving reasonable notice to l)h^ct^urc^ 
*' wardens, or overseers, s^eid to.|fae next Ses- 
*' sioo for the county, ridings ^vision^ •boipo^ 
''V ration, or franchise ; but if rcMona^bte . ^o» 
'^ tice be not given, then theyj^hctU acyoura rthe 
'^ Appeal to the next Quarter Session after ;-*^ 
provided, that in all corporations or frair- 
chiaes not having four Jui^tices, tlie Appeal 
^ may be to the next General or Quarier SeiK 
*' sion for the county, ridings or division, 
^ wbereim such corporatioB or franchise \% 
" situate, — ^And on all Appeate frowst cates^ the 
'^^ Justices shall anaend the sacne in «uch man- 
ner only as shall be necessM'y for giving re- 
lief witihkout altering such rates with resipect 
to other persons mentioned in the aaate ; 
^ but if «p0Q Apped iroBBL tbe^/faole sate it 
*^ lixelA be 6>o»d oecessary to sett tbe jiiEinve 
'^ aside, duHi. they jbail ondcr a bew 



44 
44 



4i 



*^ to be made. And lliey may aMnat*d reaeont^ 
^ able ccwts on either side. 

^^ And copies of all rates made for the re- 
*^ lief of the poor shall be entered in a book to 
*' be provided by the church-wardens and oveif- 
^' seers, who shall take care thai isxich copies 
•' shall be entered within fourteen days after all 
^^ Appeals from such r^tes are detettnined, wd 
^^ shall attest the same by putting their names. 
^* thereto ; and all sueh books shall be pie* 
*' i^jTved by the ehHrch-wardens and overseers, 
*' or one of them, wheTeto M persons as* 
** sessed, or liable to be assessed, tt»y reaort, 
*^ and i^hall be ddiveiied over from; time to 
^^ time to. ik}t saeceeding chureh-wairdests and 
^ overseers as soon as they enter into their 
"^ offices, and shall be prodnoed by them at 
^ the (Getierai or Quarter Sessiotis, ulien any 
" Appeal is to be heard/' 

ISy 41 iGeo, S, c. 23. The difficnliies which 
wene found . to arise from the partial amend-^ 
fltent of rates, instead of quashiaig them en- 
tirely, are remedied b^ enacting that, ^ where 
^^ Ak moife tskeu place, the nM>ttie8 actnaily 
** assei^ed upon other persons than the parties 
'^ whose proportion has been thos altered am 
*^ Af)peal, shall be recoverable m the ^same 
^' manner as if there hsd been no soeh Ap^ 
^' ped, and lAall he deemed ias pajnmeiit on 
^^ -acGouAt ^ 4be ^^xt e£fecti^ve rate ; that the 
^* monies vrdered (b he atMMed upon any per- 
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No rate 
allowed. 
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800, shall he recovc^rahle ia like manner 
as if they had originaUy been so inserted 
in the assessment ; and if any person't^ name 
shall be ordered to be struck out^ or bis 
assessment to be lowered^ that such extra 
sum as he 4»hall have paid over jand above 
what was rights shall be returned by tbe 
overseers, with all costSf charges and ex^ 
pences occasioned by such persons baving* 
paid or been required to pay the same^ 
recoverable on refusal by distress and all such 
means as tbe poor rate assessment maybj 
law be recovered, 

'^ AH notices of Appeals to lie in wiritiDg*, 
and served upon two or more of tbe church* 
wardens and overseers ; such notice to spe^ 
cify the particular grounds of Appeal^ and 
no other ground, unless by consent of parties 
to be gone into?* 
Taking a general view of these statotes tjien 
together, as forming a system, we have to ex- 
amine the three objections of illegality, irregu* 
larity, and inequality, in tbe execution of them, 
premising only a few remarks on the tecbni- 
cal interpretation of some expressions in these 
statutes, which are, 

Ist. That next Session, with respect to cowr- 
mencement of reckoning, means, next after 
Jzllowance^'\ for it is no rate till it has been al- 
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lowed, and therefore till then the other inter- 
]pretation of tlie word next^ which has before 
been explained, is not applicable. 

2tidly, That an adjourned Session may take^^i?"™*^ 
cog-nizance of the Appeal;* and may adjourn 
again befofe they give judgmfent.-|" 

3Jly, That the notice of Appeal, when it is^*"»^^<>*« 

^ . ■ f . ^ . specified in 

t>n account oi particular persons bemg omit- an appeaL 
' ted, &c. must specify those particular persons 
hu navie : for otherwise it would be neither a 
notice of appeal against the rate generiilly, 
nor against the rate for partiality aS to inrfi- 
-viduals.^ 

4thly, That thfe power given to the SessioniBNo cosunn- 
<o award costs, presupposes the Appdal ha«i{,^/lf^ 
"been entered^ atid determined, and therefore **®^<^- 
■unless such have been the case, although ex- 
pences tna;y have been incurred 'in preparing a 
^defence, none can be given.§ 

* A rate must necessarily/ be illegal, which is Illegality 
'made in contradiction to the provisions of ♦hiBp^^J^^*^*'' 
statute which ordains it. Therefore a rate made 
as for a parish, or a vill, which is neither 
one, nor the other ; or which is made, or al- 
lowed, by personis not having the authority 
which is specified by the statutes; or %ihifch 



♦ 7 Term R. 107, 
t 2 Bott. 730. 
J 1 Bott. 274. 
. I 2 Bott. 7^7. 



{>rofesses' to be made by a greater^ or a Je9f/ 
number of persons, than ihat jto vi^hich thf 
l^tatutes have restricted the nqmber of oflScffSf 
IB no rate at^all, aud cannot be enfolded by 
imindumus or any other legal proceas ; for if 
the source be bad ab initio^ that wbich fiovs 
from it cannot be efBcieiit.* 

So, if the purpose for whicli the rate pw 
fesse^ upon the face of it to b6 made, be vj^ 
lawful, it is sufficient ground for reisisting it 

A poor's rate tan only be tnade for tbe relief 
qf the poor ; it therefore cannot be made \p 
reimburse former overseers ; for an over«e<^r \$ 
Dot bound to lay out vabi^Y ^^^^ be bai re^ 
treivefd it by a rate^ — This was detenoimsd ii 
TAwney's case, HiL 2 -4a^n.-^Tawney, beiAff' 
an overseer of the poor, laid out his jooioney iat 
their relief, and was turned out of bis ofSw 
before the end of the year, by which mean9 ^ 
lost ^e opportunity of maJuqg a rate to reim- 
burse himself^ l^pon this be obtained a jnoii* 
damus directed to the cbutcb^^vardens aa^ 
overseers to make a rate to reimburse bim, afi^ 
it was argued, that there could be no 9W^ 
charge, neitlier by the common law nor by the 
iStatute. By Holt, ph. J. " We cannot orier 
the parish nor overseers to make a rate to raise 
money to reimburse an overseer, but only to 
raise money for the relief of the poor, nor can 
————— I ■ ■ I 11' ■ ■ ■ ■' ■ ^ . * 

♦ 1 Burr. R. 445— ^446. 



thef make a ifajte otherwiis^^ The act oC Par- 
liament is ei^pres&ly so, and must he pursued. 
An overseer is not bound tp lay out money till 
be ^as it ; if he does, he must ipake a new rate 
tor the relief of ^t^e poor^ and out of tbat he 
|nay retain to pay himself* Tawney should 
^ate done 00; he trusted where he needed 
fiot hate done it; he has not pursued the 
queans the statute gare him ; and we cannot re- 
lieve him/' And by the whole Court, " The 
WMndamm^ lies not/'t 

Auf) if the overseers make an assessnieiit 
4br t^e relief of the poor for jkix mootim 
prospectively^ and a person rated thf^ks it 
l^bjectionable on that ground, he may appeal 
tt) the Q)yiarter Sessions ; and it has been ge*- 
/nerally laid down by the Court of B. R. that 
ja ^rptiiectiveTate, from three months, to three 
imon^%P was on the whole the most convenieirt 
nkctfapd pf rating.^ 

A rote may t^ave a l^al commencement, irreguiaritfp 
^bputlie rendered inefficient ia its progress by^^^^ 
the pmii^sion pf some form directed by the sta- 
pkt^ Therefore, if a poor rate be not pub- 
iiahed in the church on the n^j;€ Strndety after 
it hath been allowed by the Justices^ it iis( « 
unUity^ and payment under it cannot be en- 
I^rce4l, although it has not been appealed 
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ligainst at the Sessions : aod Lord ^KenyoD, 

.Cb. J. said, ^^ it Mas a radical defect in the 

rate itself, which iiothing could cure/** 

Ineqo^lity. ' Xo make a rate which shall not be liable to 
Ditto* 

the imputation of inequality, every person 

liable must be rated ; must be rated in pro^ 
portion to his property ; and every description 
of property must U^ comprehended in the rate^ 
which law and usage have determined to be 
rateable.. 

The interpretations of law and usage, CM 
only be collected from a succession of deter- 
minations, >on each disputable point as it aroM 
The inhabitancy^ and occupancy pf the Fenom 
rateable, have made two of the most importVBt . 
divisions of the general subject; tbenatmejf 
the jproper(y rated, the othen •.: 

RiJes of It ig g^ij jjy Dalton, "that the most reasonable 

rating^. . . ' 

way of taxing land I is according to the pound 
rate, and where a personal estate, Us goods, 
.^ money, or the like, is taxed, it ought to be in 

the same proportion as the lands, viz. the \idue 
of every 100/. at 5 per cent, per ann/*'\ 

Cut the rent of houses or lands is no standing 
rule for making a poor-rate, for circumstaiiccs 
may differ. 

And the Justices cannot make a Htanding 
rate ; (or if it be just at iSrst, it may not i)e fl9 
after, for lands may be improved. { 

♦ 4 Term R. 368. 

t DaJt. (C. 73. . t 3 Sails. §26, 
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Neither IS an assessment according io the 
land tax good; — for in the case of Rex. r. 
Clerkenwell, Hill, 2 Geo, I, where a poor^s 
rate was made according to the land tax ; it 
was objected to as not being an equal taxation, 
because the personal estate in the public funds 
'mis not chargeable to the land tax, but that it .' 
is to the poor's tax. The whole Court, for that 
reason, set it ^side.* ^ 

And the Justices in Session are the proper Justices th^ 
judges «f the proportion w ^?wa7iVy of poor's PJ'J^^J^^ 
ratesrv-thereforein a case of Rex v. theChunch-equalitj. 
urardens of Weobly, Tr. 19 Geo. 2, the Couit 
refused a mandamus^ directing them to insert 
the names of particular persons in a poor^s-rate, 
liipon affidavit of their .sufficiency, and being 
left out to prevent their having votes for Par* 
liament men, " for that the remedy was by ap?. 
-fieal, and this Court never went further than tp 
'oUige the making the rate, without meddling 
^with the question who is to be put in, pr left 
if^t^ of vrbich the parish officers are the proper 
judges, subject to an appeal.''^ 
, But, if it clearly appear upon the face of the 
rate itself, or by the circumstances di^close^ 
by the Justices on which they proceeded, that . 
4he assessnients are unequal, the Court will 
iquash the frate.;}: ♦ 

* Foley 12. t 2 Str. 1259. 
$ Cald. Ca. Oa-^a T«rm K. J54. 
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Aod the occupier of a house, or <tf an estate, 
ought to be rated according to its full valof ;* 
with all its improvements, and not according 
to the price which he may have paid for it, 
without taking into account the yalae of the 
improrements.* 
Criteria of And the lessee of lands ought to be rated 
according to the present value of the lands, if 
the same have become of greater annual viloe 
than the rents reserved by the leases.f 

Certain occupiers of lands appealed to ibi 
. Quarter Session against a poor's^rate, settin; 
forth in their notice of Appeal, aniong other 
objections, that the rate was unequal and par* 
tial, because tenements and farms, consistiiig 
#f houses, lands^ or grounds, were in such 
rate or assessment charged and assessed Idl 
in the pound, and c6ttages or dwelling houw 
at only three farthings in the pound ; wlureat 
such cottages or dwelling houses ought to hma 
been rated and assessed on a par with tenenunU 
and lands tit Id. in the pound. Upon hearing 
this Appeal, the Session qaashed the whole 
rate, and ordered a new equal aseessmcnt, 
stating the following case for the opinion of the 
Court. — *' That it was proved on haariag the 
Appeal, that the rate was made with the above 
distinction as to lands and cottages ; that from 



I 



•f-m v 



* G Term R. 154. 
t 7 Tf rm R. 549. 



APAISAL8; 

tiic yelar 1735 to 177^ a constant distinction had 
been observed in rating bouses and lands, th« 
former having always been rated in less pro- 
portion to their rents than the latter ; that the 
Jand in g-eneral is burthehed with no particular 
cbarges that are not incident to land in geae<- 
ral ; but that both lands and houses are subject 
to the usual repairs and taxes generally inci- 
dent to each respectively/* — The proceedings 
having been moved by certiorari^ the case wagJ 
argued in the (^ourt above, \and in support of 
Xhe order of Session it was said^ that in thiB 
paiMdh there were circunista«ces which well 
warranted an equal a^aes^j^nient On each dpeci^s 
of^iroperty; and it was suggested that w mi?* 
ientJk$ of the burthen of the poor arose from the 
h^mes i'^By t^rd iMansfield; " There can l)e 
too general rule as to the proportion betweejn 
Jan^S; and houses. It must depend on particu- ^ 
lar local circumstances. There are no circum- 
stances .stated ih this case to shew, that houses 
ought to be ralJed lower : and if what is sug*^ 
g'estbd be true, that is a strong circumstauQe 
the other way. -r- The objection unavoidably 
gDes to the whole rate ; for it is made /Aro?/§A* 
out by a rule and proportion which the Justices 
tbougiit wrong ; and therefore they could not 
amend, and could do nothing but quash the 
whole/* — ^The oinder of Sesi^ion confirmed** 
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We now come to consider the last poitst 
•oil * dT*^" c'owe, viz. What persons, and property^ are lia* 
property hie to be rated. 

** **' These we see are described bv the statute to 

be " Every Inhabitant, parson, vicar, aad 
other ; and of every occupier of lands, honses, 
tithes impropriate, &c. coal mines, or saleable 
underwoods in the said pairish." So that /n* 
habitancy. Occupation, and Locality, form the 
foundations of rateability ; and the rate ought 
to be made according to the visible estate of the 
inhabitants both real and personal, but noneii 
to be taxed to contribute to the relief of the 
poor in one place, on account of the estate he 
has elsewhere in any other town or place^ but 
only in regard to the -visible estate he has ia 
the town where he is rated ; and, as has been 
frequently said by the Court, where personal 
propertj'^ is rated, it must be local visible "^ro- 
^etXy within the parish. 

But although a person dwell in another pa« 
rish, yet in whatever parish he has lands in 
his proper possession, *' he is there,'* says Lord 
Coke, " in law a parishioner ; for the place 
where he lies, sleeps, or eats, does not make 
him a parishioner there only ; but as he occu- 
pies landd elsewhere, that makes him also else- 
where a parishioner as to this purpose ; for if 
he should not be charged for those lands which 
he himself occupies, then no person would be 
charged with them, and it might happen that 

I 
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h, pei'son who inhabits in one to^yn^ might oc-> 
cupy the greatest part of the lands lying in 
another, for which no rate could be obtained." 

And if a. man uses only part of a house^ 
he is to be considered as in the occupation of 
the whole^ and rated accordingly, although the 
rest is unoccupied.* 

It seems that no persons whatsoever^ or, at 
least, no subjects are, in respect of their landed 
property,so privileged as to be exempt from this . . 

i^ontribution* Neither are any places exempted, 
lUnless as being appropriated to some public, 
or charitable, or religious purposes.-j" 

Thus, it has been adjudged, that a bishop's 
palace is rateable, because there can be no pre- 
scription against the payment of this tax.j: 

So a corporation seised in fee of lands for 
their own profit, are, (within the meaning of 
43 Eliz, c. 2.) inhabitants or occupiers of such 
lands ; and in respect thereof liable, in thieir 
corporate capacity, to be rated to the poor.§^ 

Royal palaces^ in the occupation of the .Royal 
family, are indeed, by particular provision, not 
i^teable to the poor : yet servants occupying 
separately house and land belonging to the 
crown, whether they pay for the same, by rent^ 
or service^ are rateable. || 

♦ 4 Term R. 447. 
t ^'ald. Ca. 152. 
X 3 Keb. R. 572. 
S^Cowp. R. 79. 
tl Cald. €a. 1. 
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So, if the tscite of ti palace be demised to A 
subject, for acertaiil |>eriiianicnt interest, the 
grantees that occupy it are rateable fbr'such 
property to the poor ; for M^hen the public pur- 
pes^esi which constitwte the great grQ«n<l of 
tx^ntption, av6 ho longer answered, -tifee pro* 
perty no longer retains this privilegev^ . ' 

' S(j, also, the' ranger of a RoyaUPark- is 
rateable to the poor for the inck)«ed uneul- 
tivated* lands in tlje park, yielding certain 
profits ; but not for the herbage and pan$urf;i 
(trhicti is the surplosage above tlie suficient 
pasture of the giame therein)^ whic4i yiekfir no 
profits.! 

' But stables rented by the colonel of a regi- 
ment'of horse byorder of the crown^ for the 
use of the regiment, are Hot rateable to the 
poor ; for neither the possession of the crown, 
or of the public, are liable, and the stables 
thus used must be considered m in the occu- 

p^on of the public. J 

These instances are sufficient to shew what 

is to be considered public property, or pro- 
perty dedicated to public purposes^ there- 
fore, exempt from pubKc burthens ;^^where- 
•fore, in addition to what has been advanced, 
it is sufficient to remark, oh th»t particular 
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/lew of the subject, that, where the couimand-Further in- 
ing officer in barrack* had distinct aj)artment8jjjj^^jjj^^ 
allotted to him, one in particular for transact- 
ing the business of the regiment, and tht 
others fitted up for the accommodation pf him^- 
self' and family. who resided there with him, 
containing, aitiong others, /^//cA^w, wash-^iouse^ 
and coach'ht^nse^ iogMh^r wM 'a siabie-f/arS 
and garden' ; the latter were held ' rateable 
to the poor, but th^ former exempted. 

And where persoiis have been appointed to 
^le management of charitable institutions^, 
the premises assigned for their habitation beings 
part> of their emolument, have been eoiisil 
dei'od intbe same lig4it. 

* Inotbeitcase^^upon the general imriciple'tbirft 
thttt whut(*iK^r^3ieMs pi^bfits is ratejlble, chap^ft 
and mectiiig hoiisi^s have been held so, whcrfe 
they ytV/rf^if/i?**>/?/ by letting out the pews, oV 
|>y any other mteans, 

This'qiH3stion^ wfta fully considered in a cas* 
of Rex V. Agar, %so late as 51 Goo. 3, and thfe 
-general itortrine- before laid down, definitively 
establish(id. The* only ground, on which Kaibi- 
lity to be rated w*as strenuously called in rjuesi- 
tion in this case ^fas, that, although a great 
profit Was made of the se^ats, &c. by trustees, 
in whose hands the property, and intei^ts 
eaiinecjUjd wiUi it, were placed, the expenbeft 
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of obtaining preachers, &c. had exceeded the re* 
ceipts. But theCoul*t observed, ^^ that the sums 
expended , on Preachers, &Cf were voluntary 
payments in the first place, not necessary dcr 
ductions, but that, be that matter as it might, 
the property was in its own nature of a n^e- 
able description, and profit upon it passing 
ttirougb the hands of the trustees, mpst, ac- 
cording to the universal principle, be rateable/* 
Bencfieial Pq^ in all sqcb C8M5es the two gfreat consir 
Wbatj^sp. derations which must decide the question of 
](ateability, are, whether there be an occupation^ 
and thuf a bpieficial one. The whole subject, so 
fejr as regards this point, appears to be com? 
prehended \\\ what was said by the Court of 
B. R, in one case^ which was; ih^t of a female 
Appointed to take care of a house" of industry, 
but having ?io distinct apartxnent for any put' 
pose of personal convenience^ They said, *' the 
question is, Whether this person so acting as 
a servant is to be rated to the poor, as the sup- * 
posed occupier of this house ? 

Now if it be sufficient to live in the house, 
it might as well be said that, where a pei*soa 
having a coach-house, or a laundry, at a simll 
distance from the mansion-house, permits the 
coach-man to live in the one, or the dairyr 
maid in the other, these , servants should be 
{Considered as the occupiers of these tenements, 
w as to be rated for them. A person so %U 
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tuafed JM only a servant, and not an occupier, 
leither in the legal, or common, acceptation of ^ 

the word. The legislature only meant that 
hcHi'Jicial occupiers isliould be rated ; therefore 
* i^pon this principle it is that, where a profit 
arises, of wkaUv^n nature the institution may 
be^ tlie party benefitted sbi^ll, in proportion 
to the advantage bie^derives, be assessed to the 
poor. But M'here the occupation is not a 
bene/icial occupation, there is nothing whereon 
Jhe rate can attach."* 

Thus much for that string of cases which 
regard an occupancy that is undisputed, coupled 
with a locality that is ascertained, but with 
«ame ambiguity respecting the terra '' beneficial 
occupation.*' We now come to those where Difficulties 
the locality becomes a question of controversy, ^^£[^1*^ 
either with a view to the property to be rated, 
or to the mode of rating it. The subject is 
indeed, susceptible of still further subdivision, 
and much variety of discrimination, but the 
professed design of the work restricting it to 
% superficial, and merely elementary, discussion 
of general subjects, it will allow of little more 
than a mere enumeration of items which are 
comprehended under the term '^rateable j)r<^ 
perty/* 

The statute itself places lands, houses, titkes^^ 
coal-mines^ and saleable underwoods, beyoiul 

^ 
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CDntroT€rsy, simply considered as such, with* 
out any adventitious circumstances annexed 
to their occupation, to make their rateability 
doubtful. 

Under the term lan4^ every thing sirising 
' immediately out of land has, by construction^ 
been considered rateable, Thus, lime-works^ 
potter's clay-pits, stone quarries, land, cover- 
ed with water and yielding a profit in tolls, in 
fish, in a dock, or in any other manner, not 
exclusive of, but connected with, the,lan4; 
mineral springs, arising out of the land and 
occupied with any, the smallest portion, of tb« 
land ; are all rateable, because the land is the 
foundation of their rateability. A single cast 
or two will illustrate the position, 
land: Hfliiif A person renting a quantity of 4aDd, together 
under ihis -^^^h a mineral spring thereon arising, at a 
termbycon-gi-Qgg yearly rent, was held rateable to* the 
poor in respect to the whole of such rent, 
though in fact the annual value of the land, 
mdependent of the s^pring, is- only in Ihe propor- 
tion of two to eight of the reserved rent ; ibf 
Uie profits arising from the spring are to be 
considered as part of the produce of the land. 
It A^as the case of Rex v. MiHer, Ir. 17 Geo. ft. 
and it appeared that the Defendant was a 
lessee of certain lands, containing about four 
acres with buildings thereon, and a certain 
Bfell of mineral water thereout arising, called 
the Chdteuham Spa^ at the yeanly retif of 100/. 
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tliat the lands -and buildings thereon, inde* 
pendent of the well, were of the annual value 
4>f about 20/, r that the rent for 'the mineral 
water is 80/. that the profits of this mineral 
water to the lessee, arise from the sale there- 
of, and the company resorting thereto, which. 
Is very various and uncertain ; and that the 
lessee was rated for the premises at 5/. which 
fs equal to a rate of 100/. per annum for lands 
in the said parish. — Lord Mansfield. . ^^ No- 
thing can be plainer than the present case. 
This is not a rate upon tlie profits of the well^^ 
"but upon four acres of land, let to the defeu- 
daht at 100/. a year ; and the value rises partly 
from the buildings, and partly from the spring^ 
that prodiices the mineral viater ; therefore 
the profits of the spring are part of the pro- 
duce of the land, and as such, I am clearly of ' 
opinion, it ought to be rated."* 

The tolls of a sluice on a iiavigable river- 
were held liable to be rated in the case of 
Rex V. Cardington, Ea, 17 Geo. 3. In this 
case it appeared that Ashley Palmer, Fsq. was 
seised in 'fee of the right of' navigation of that 
part of the river Ou/.e^ whijih lies between 
Erith in the county of Huntingdon,, and the 
town of Bedford ; and of all the tolls, pay- 
able for the carriage of coals and other coni- 
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faoditics upon that part of the Davigation« 
That he hath power to erect sluices and 
staunches for keeping up the water and carry* 
ing on the navigation ; and that the said tolls 
are paid for passing through every sluice; 
and in a different rate for different sluices. 
That several sluices had been erected, and in 
particular one sluice across tlie said river in 
the parish of Cardiogton, at which the toll is 
three- pence per chaklroii or load weight. 
That Mr, Palmw did not reside in the parish 
of Cardington, nor has he any person residaQt 
* at that sluice to receive the tolls ; but that 
the tolls for that sluice were received at Biu:* 
ford or Eaton. That neither Mn Palmeri 
nor any of the former proprietors, were as- 
aessed to the poor's rates fbr their sluices, or 
for the tolls or profits, but they have been fw: 
many years assessed to the Jand tax. That 
the parish had lately assessed Mr. Palmer to 
the poor^s rates for the said sluices.^ — The 
tourt decided, that these tolls ^vere rateable; 
3t\v<] therefore affirmed th^ rate.* 

But the question was, to all appearance, 
put beyond all future controversy in a case of 
Rex. V. Sir Arch. Macdonalcl^ and others* 
the 23 of Geo. 3, in the judgment on which 
it was s?iid by Lord Ellenborougb, Ch. J. 
♦* Tolls are not rateable per se^ but when cpB" 
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jfiected, and rated conjunctively,, with real and 

substantial property, situated in the parish, ' 

4IS yielding profit there by means of toils^ they 

are a proper object of rating within the act of 

Elizabeth/V ^ 

. On the other hand, it has been decided that Rights con* 

the casual profits df a manor ; tolls per se, ^"^^jUut^^t^*^*** 

not attached in any ti^ay to land ; a mere righting out of» 

of watf over land^ without any interest in the 

land itself; a drain, producing no beneficial 

interest, &c. are not rateable. 

^ Thus, the defendant was rated to the poor 

.in respect of certain way-cleaves^ or liberties of 

- jmssage^ over certain leuids in. the township of 
'Harraton, Durham, rented by him for con* 
>reying and carrying his^ coals worked out of 
tiis coal -mines and collieries in Walbridge to 
-the river Wear, and there lodging the same in 
bis staith till they are put into keels gr ligb- 

."ters, and carried down the said river to the port 
•of Sunderland, ill the said county, to be there 

^ put on shipboard, at the yearly rent in the whole 
of 7SiiL 4s. being the amount of what he paid 
anhually for such way-leaves or liberties of pas- 
hage to the several owners of the lands through 
which the same way-leaves, or liberties, of 
passage are granted. On the Appeal, the 
^Session confirmed the rate, subject to the ^ 
opinion of the Court* Ashurst, J. " It calt-' 
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•not be said that the idefendant was an occujnit^ 
of any thing* ; fof* all that he has is a cob- 
cui^ent right given him of making use of tbis 
tiayJeavie at so much per ton for all the coali ' 
that he should carry, which is nothing more 
- » than a* purchase of the liberty ef carrying 

every ton of coals. This defendant has only 
a bare licence, and in respect of such licence 
he is not liable to be rated/* — BuUer, J.-** 
*t This is only a bare right of passage, which 
is an easement, and not a grant of the profiti 
of the Idnd. And it is admitted that if it be 
only an easement, it is not the subject of i 
rate ; if he were rated for this, it would be 
a double rate. In the case of tolU, it is wA 
be who pays, but he who receives the toll, tbit 
is rated: Great inconveniences 'would resol 
from rating* every way-leave ; for if a neigk* 
hour were to give a right of passing ovA 
his field merely out of friendship, and no 
rent were paid for it, such liberty of passage- 
would not be tlie subject of a rate,' becauif a 
the land can only be rated in the hands of tbe 
oi5cvipier ; but if he were to make an advantage 
of it, as such it may be rated in his hands.^ 
But^ where the party has the exclusive po»- 
session of the soil over which the waggoi 
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y/fky passes, he may be rated to the poor's ratf 
a» the l>eneticial occupier thereof/'* 

The pi*ofits of any thing attached to a houseHouses, 
are rfor the purpose of ratinsr, considered as^^* f®"'; - 

^ ^ c>9 prized Quciet 

>part of the house itself. 

The mayor atjcl burgessesof Gloucester were 
pi>Bsessed of a house in the parish of St. Nichp*- 
h»; and, being so posBCSsed, erected a ma» 
chfne in a street leading l>y the said house for 
the pur|>ose of weighing waggx^ns. * The Court 
nskki^ " It is Hke the case' of the Cheltenham 
Spa. There is an extriaord iiiary profit arising 
from this modification of -ftie enjoyment, llrt 
only question therefore is, whether a man- shall 
be rated for' the property he has ? If a holism 
to-day is let for SOI: per armum^ and tCMmorrow, 
if turned into a shop, would let for 50/. 
\f lien it is turned into a shop it sliall be rated 

«t60/."t ' 

• And upon the same principle, a house with 

li warding machine for manufacturing cotton, 
described in the rate as an engine-house, and 
tk)th let and occupied together, though it did 
not appear whether the engine was fixed to the 
building, was considered as an eiitire subject, 
and to the extent of their value rateable to the 
poor. J . 

* Tithes, either when retained in the hand^Tithcg. 
df the Parson, or let for a modus, are titheable • 
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but if a Parsou kt all bis tithes to one persod^ 
whicb person let them again, to each paribhi^ 
oner his own simre, the first Lessee is theu 
the Occupier, and the person to be rated, for 
they are not to be rated twice over,* 

Coal miucs. Coal mines are among the descriptioiis of 
property enumerated iti the statute as rate*, 
able, and it has been attempted, by. the argu-* 
•ment from analog7, ^^ make all other minei^ 
generally rateable. This however has beeiK 
resisted by the Courts, which have uniformlj 
decided, that coal mines being rateable e§ 
nomine, according to the letter of the staUitef 
titand on quite a difierent ground from anj 
other. If demised for a rent they are rateable 
accordingly by the stat : whether producing any 
profit, or not ; and rateable for profit beside^ 
on the general ground, like all other property, 
But no mines of other kinds are rateable quasi 
mtnes^ but like, all other property on their 
produce in the hands of beneficial occupaDts. 
These positions are fully illustrated by the fol- 
lowing leading cases, which have been con* 
firmed by many others. 

Lc»J mine^. Plaintiff', ^v ho hud been distrained for non- 
payment of a poor's rate, and thereupon brought 
his action, was lessee under the crown, of 
^' all mines of lead, with their appurtenances, 
" within the soke and wapentake pf Wirks: 



* Sir, 524. 

t 8 Ettt's R. S87. 



•* worth, with the lot and cope within the said 
** jsoke and wapentake, under the yearly rent 
** of 144/, The rate was for lot and cope at 
•*500/. per annum, 13s. lOrf/' The duty of 
/o/, payable to the plaintiff as lessee of the 
.crown, is the thirteenth dish or measure of lead 
ore gotj dressed, and made merchantable, at, 

^ all the lead mines within the said soke. The ^ 
'cope is 6rf. for every load or nine dishes of lead 
ore raised at such mines. The said duties are 
^aid to and received by the plaintiff, without 
any risque or expense in working the mines i' 
'in the year 1775, the duties amounted to the, 

• clear sum of 500/. hut they ^re uncertain, and 
tari/ every year. — By Lord Mansfield (who de^ 
livered the opinion of the Court). " The poor** 
rieite is not a tax on the land, but a personal 

. charge in respect of the land, and which is 
not charged at all before to the poor. In ge- 

. -ncral, the farmer or occupier of land, and not 
the landlord^ is liable to this tax ; for it arisen 
by reason of the land in the parish ; and the 
Tandlordis never assessed for his rent; because 
that would be a double assessment,' as his lessee 
had paid before. Lead-mines are not within 
the statute of 43 Eliz, c , 2, They are in them* 
ifelves uncertain, and may prove unsuccessful 
to the adventurers. Taxes therefore ^ upon* the 
adventurers would be hard, aiid they are ex- 

cused. But the person, lord, or landlord, 
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-who, in case they do prove of talue, vrceiv^ 
.a stipulated benefit from the proBts or roitte 
of them, i« not excuseable upon tiiB' name 
ground, and therefore is expressly charged 
to the land tax, as that falls upon the land^ 
lord» He is alike liable to the poor's rates, 
for his visible real property in the parish ;-^ 
^thoug-h, where the poor's tax is a charge on 
the lessees, the landlord does not pay in respect 
of his rent. Where the adventurer, or lessee 
of the mine, pays nothings it is ao double tax 
in any light ; because the lord pays, not for 
that, which the lessee or adventurer is excused 
from paying for, but the lord pays for his owiu 
It is not a mere casual pix)fit, but an annual 
revenue, if any^ ^nd very different from the 
casual profits of a manor, m hich are not an- 
nual, for there may be none for years. But if 
the mine produces profit to the ininer^ the lord** 
share is certain^ annual^ and an annual rent is 
paid for it constantly. The miner is obliged 
to pay certain proportions to the owner of 
the land. What reason then is ther^ to ex** 
empt these proportionable revenues ? It make» 
no difference to the adventurer ; it does not 
prejudica'or benefit him. But as such obliga- 
tory payment is in respect of the land, the land- 
owner ought not to receive it clearer or neater 
than any other part of his estate, w heft he is at 
fio trouble, expense, or possible risk, Tberer 



for^ \v.e are .ftU of c^in^Qn^ tbajt. the pl^ntijff 13 
liab]^ to be ^at^d for tbi3 prop/evtj."*. 

But tl^at the lessee of a coal mine is liable to 
berated, though: he deri ye no profit from the 
mine, was decided in tlie Rex v. Parrot and 
others, E(^. Ter, 34Geo«3, The defendants, 
who were. lessees of some coal n^ii^es, appe^lefl 
to the.Sessioj^ against a ppor rate, which jva« 
there confiruied, subject.. to the opinion of thQ 
CQUf^t of B., B* as £pll.Qws : The appellant^ ^eld 
t^ic colliery, for which they were rated » uqder 
9t lease,. which4^eing li?st,^ parp^ ^ ^videiice wajji 
giyen of it3 contents. The ^essec^M'ere bound by 
^«4^yiep9tit ,t9 ^Qfk t^e ^colliery, arid they ^ere 
bound to pay ta the legse^s..a sixth part Pf ^\p 
money produced by the sale of the, coals, witij7 
qut any d^^ction. on j;^qcourit of the exp^nap 
erf wpflji^iag :. , it w^s proved Jhat,; upoq ap average 
of t^ela^J tl^ree yejir^^, . the appellants bad pai^ 
30011 f l^s.J4^ to \\ie \^^orBf a^ the ^\i^tk 
part. of the: money pvoduced by tlje sale qf th^ 
coaU gqt froBi tjbe cplliei-y, during thiat tiqae 4 
that by p^jing ttu? V> t^^e lessors^ and s^lso thp 
exp'ence^ of w0;rl(iAg the co.lliery, the leasees 
bad lost; j two ^faftlyings, and half a farthing on 
every ton of cjoals: got from the colliery ; that 
tjie colliery had always been, and still was, a^ 
losing . adventure from the time of it^s bein^ 
£rst kken by the appellants; that they must 

I • • * 
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iiare Icnownihat it would be a Iosidj? ^v:eia- 
lure at the time when they took it ; and their 
inducement for takin<? it was, that when thev 
had worked out the coal in this colliery, they 
would be able to get coal of their own, which 
was adjoining to it ; and that thi;s was a cheap- 
er w ay of getting at it, than any other which 
they could have adopts . It Wjap admitted, 
that, generally speaking, coal minesarer;ateable 
under the stat. 43 Eliz^ c. ^, which expressly 
mentions them ; but it was contended that this 
rate is a tax on the possessors of property yield- 
ing a clear and visible profit ; th;e words of the 
statute heiug^f according to their ability/ and thaf^ 
Nihility must be estimated by actual profits j and 
in this case it is expressly stated, that the les- 
sees, so far from receiving any profit whatever, 
since they have b^en in the occupation of thes^ 
mines, have actuallybeen Josers by the adven- 
turc ; — that according to all the preceding 
cases, if any person were rateable here, it was 
the. landlord in respect of his rent, and not the 
lessees, who it is found derived no profit what- 
ever, after deducting the exjpences of the adven* 
ture. — By Lord Ken.yon, ' Ch. J. ," It is said 
that this burtlien is to be laid where the bene- 
fit arises ; but that rule cannot hold in a variety 
of instances that might b^ put, Suppose ^ 
landlord makeup hard a -bargain with his. te- 
nant, that the latter derive no benefit from 
the farm, mu^t not the tenant Ue rated to the 
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|>oor } the la^lprd certainly is not liable, Thii 
ease differ^^ from one of Rpwlea v. Gell, in 
this respect, which was the cape of lead mines^ 
not rat^abU nndfr the stat, of Eliznheth% an4 
there the question was, Whether or not the 
lessee, was rate^bl^ for certs^in annual profit^ 
which b^ received without any risk on his part. 
But here the property is rateable under the ex.r 
priess words of ^he stat, 43 Eliz, c. ^.—r-It ap^ 
pears ia this case, th^t ih^^^ has been a clear 
profit of 1000/j ft yefir. The appellants objec- 
tion in this place fs that they, ha^ve made an un.r 
prpfit^bile bargain with the lessors^ 7%af we 
^annpt examine into, It is sufficient tljat they .\ 
ijire occupiers of rateable property,"* 

In a case.of a co^I mine htin^ worked ou/. Colliery 
ifind prodjicip^ pp profit tq any one, Lprd El- ^»**'***«^ 
Jenbprough^ Ch.. Jt.said, *' Where the mine 
is exhau^tedf tl^p subject ipatter of prpfit is 
gone, althgugh tl^e riint, which w^ calculated 
upon the /iro6c^6/^ average prQdpce of the whole 
<erni, may ^till be payable, With respect to 
the parish, the qccupier is rateable for the co/f- 
current annual value (furlfpg tf^e period for whicji 
the rate is mad^, mid when the tiling which he 
occupies no Iquger affords such, concurrent vur 
fue^ the subject matter qf rating is gone/'f 
. Saleable underwoods are the last sp^ies of ^^''al^'We m-i 
rateable property designated by. name in th^ * v 
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iiatute we birne beefa exftminin^, and it h^ 
|been determined that they lire rateable ahnn- 
jftlly, to the relief of the pooi^, in proportion to 
ifaeir value, though they should happen not to 
be cut down of tenet thq^n onc^tn2\ j/e*ars ; and 
Buch' properly is, at all times, rateablje accord^ 
ing to the improveinent in its value;, or ip thfe 
rent which mi^t be fairly expected firom' it; 
for it is not necessary, that any of the profits 
•hodld have be^n actually reaped, or tiik^ 
tiWaJ? frotti the property, duting the period fofr 
which thie tWe is jpadfe.* . ; 

Personal 'The ^difficulty '6f fiuscertainitig Locality, whici 
jprpperty. ^^ muirt tiave observed all along to IHave enr 
tered so materially, dnd so gcncf rail j^, into the 
" consideration of rateabilijty, 'with respect both 
i!o persqns and property, cdtistitittes a larg<!lr 
portioii than ordinary of the consideration, in 
determining the rateability of purely personal 
property, as will appear from the following 
cases in conclusion of the subject. It was long 
i doubt whether properly purely personal, was 
Xinder any circum^ances, rateable ; next, to 
what descriptions of personal property the liabi- 
lity attached ; thirdly, when it was of a transi- 
tory kjnd^ where it became liable. 

In a case of l?ex v. Andover, in the 17 of 
Geo. 3, when the liability of personal pro- 
perty was a question much discussed, it wafe 

i' 
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iirid^by' AStbiij J; " that there tife a great many 
cai^ ' ' which 'say that local Visible property, ' 
inay be rated : but the question is^ how it must 
be clone ? Suppose it were done by the over? 
s^evk ; if notice be given to the several per- 
feonsi: rated, and they think themselves over- 
irBH^d'i thty have ah Appeal to the! Sessions. 

si 

So; if a house has been usually rated for the 
house and stock in trade altogether, the rate , 
is So specified ; and if the person has an ob- 
jection because he is mounted top high, obI 
an Appeal, all that is a'fnAtter to be laid before 
llie Justicfeftin Session, Who iact'as jurjmen with 
resjJect to the'fact, and ks |jti*dges as to tl^e deci-^ 
teion. Theh'thc? itfitttedfiate pdiht spcjcified in the 
Appeal is pitwiticed,' atid ' notwithstanding the 
usajsfe,' if tiporiHh^ geii'eral'^'iesti^^^^ it should 
tuf*n ottt?tbVe the law' that J^ersonar jproperty 
is Fatedble;tnen if -ihuSt indeed be rated, mdugh 
it rievef was so before.***' " ' ' ;* ''^ = 

• Alsofn'Reif'*;. ttie'3\iktices of Caiiterbuiy, 
Mic. 9 Geo. 3.— L6rd'Riansfield'said. " To fee 

! ■ • . • 

surCj personal property is within the act of 43 
Elis. c. 2, and yet it is almost impossible to 
t^te it, fot it would be compelling persqijis to 
.discdver their debts/' 

And lYi atiotber case thb Court said, "The Stock in 

• > ' V- - . *' *■ 'trade 

iyetsonal property arid stock m irade, fb be 
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liable, ought to be vbible, liquidated, and £^# 
certained : not casual, fluctuating, and uncer- 
tain/** 

Also in Rex v. White, Tr. 32 Geo. 3. Ijord 
Kenyon said that the expresiion of Yates, J^ 
in the last case was " if personal property be 

rateable, it is hot to )>e done jit random, %nd 

to leave the party rated to get off as be can ; 
^^ but the officer making the rate, must be eblt 
*' to support what he has done by evidence ; 
^^ and no personal property can 1>e rated, but 
" the clear liquidated surphis/'t 

In a case of Rex t\ Ringwood, 15 Geo. 3. 
three persons were pos^essed^ as co-partners, 
of stbck, in the traife and business of common 
brewers and maltsters, to the value of 4000/. 
for no part of which they wer^ assessed^ and 
the Session upon Appeal had quashed the 
rute, and ordered a new one. The question 
coining before the Court of B. Ri by a spe- 
cial case, it was decided, on its having been 
the duty of the Session to have amended^ 
not quashed the rate ; but Lord Mansfield 
took occasion to say, on the general subject 
of rating stock in trade, ^' that in attempting to 
rate this stock they would have discovered the 
wisdom of conforming to the practice of not 
rating it. If they had tried to have amended 
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it, how would they have rated this stock f Are 
the hops, and the malt, and the boiler^ to be 
rated at so much for each ?" or is the trader io 
be rated for the gross suid which his whole 
stock would sell for ? If the Justices had con- 
didered, they would have found out the sense 
of^ot rating it at all ; especially when it ap* 

. pears thai mankind has, ni it were, with one 
universal consent, refrained from rating it ; 
the difficulties attending it are too great, 
and so the Justices would have found thetn/'* 

^ # • 

But where it has been th^ mage in a parish 
to rate parsons to the poor for their stock in 
trade within tiie palish, there can be no doubt 
but such persons are liable under 43 £liz. c. 
2, to be rated to the poor in respect thereof. 
Kex; V. Hill, TV. 17 Geo. 3-t 

So, in Rex v. Dodd, HiL 22 Geo 3, where 

r 

upon an Appeal against a poor's rate, the 
Session confirm^ the same, and stated that 
it had been tistiul and customary from 43 Eliz. 
'^ and ever si ace the existence of rates for the 
^' relief of the poor, to rate and assess tibe in« 
*^ habitants, for, and in respect of, their per- 
^* sonal property or stock in trade,'* it was in- 
sisted in support of the rate, that an unin- 
terrupted usage an4 custom of rating tlys 
species of property, from the very date of the 
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statute down- to the preseht tiih6 being ex- 
preS'sly stfetiecl, this qtiej^tioh <vas no longer 
djien to argument. — Tlie brder of S'cfteidn 
'ttfftfirming the nfte/was affirmed;* 

A}s6 in Rex v. White airid others, TV. 32 

^*Geo. S. it appeared that a poor's rate for the 

* ]^arish of St. James, m the town and county of 
Poole, was Irf. in the p6mid oh a[tl lands, arid 
3d. for 100/. of personalty, and that ** it was 
usual in that parish' to rate the i inhabitants for 
their personal property. According 'to this 
proportion, one person Was rated for his per- 
• sodal property, consisting of ^tock in trade 

' as a shopkeeper, in the sum of 300/. stnd it was 
adtnitted to be rateablfe.t 

"In the same dase, White was also r^ted in 
the sum of 13,500/. for his personal property, 
which consisted of certain ships or vessels 
in the Newfoundland trade from the town of 
Poole, in the said parish ; and of monies 
charged on lands lying out of the parish. — By 
Lord Kenyon, Ch. J. '^ In a case in Bul- 
strode, it was said, that the rate should be on 
persons in respect of visible property, locally 
situated within the parish. Then applying 
that rule to this case, I think that the ships 

*fll're rateable ; this parish is their home, and 
must be so considered for their register. Btit 
with regard to the money lent on real secn- 
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titiek, 1 think tH^^ it cioni^t be rtited ; for it is 

stated , ' ttiiBtt the= inohey Svas lent by |>t?i*scm»^ out 

of thts 1)81118^' ^n landed sieickrttks elh&akA-t, 

'iThis, th^flefore;* fs not fieTSoflflalii^opei-ty ih 

the parish.— llie other Judges concurred^." '*' 

• 'knM^t pei^Bti ^ics %y iftie? s^the iate as-^^, 

sessfed in t^^pect di flis Tidn^etibW' ^Furhftdrfe ; ''*^ 

birt ihe'Cburl hielil- " th sit i\ie same 'ri^as^ndt rat^- 

*iabIeto the poor; Tof it iis*'dh ejijiente'to' tlSie 

' 6\i'hler, ' and produces iidflifng : it: is^ ■ ttie^mefti 

by uhich he occupies,- *tibt' by >fifhicK he g^tttl 

his livelihobli -and a man might as- "ivell'lJe 

rated for the f6od he 6ats, or the clclflii&B»w$ 

wears. ^ ^ 

Tliere Viis also in <he sanie rate'irtl as- 

isesiStnent npon a person in 'resp<3?ct of lOOilJ/; 

principa:! motley in hdndj "Btit it iVaSs fleteV- 

mined that the ownei- thereof' ivas ikot Wife- 

^ble. ror'by »ullfer/l;'[to i^hicK flf^ bther 

• Jodg-es bssetlted) " the 'tfeasbn that' *h6tigdh(ild 

'fiimitufe lis iibt l^tealile, hWmfely, -because 

it doc^ tiot * jjrbdiKie any 'profit,' nrast ^also 

govem'^ftiis ;^h' is ^tefl itha^ iShe bSmer *has 

i t- in h artl ' ttoniey ; ?ind ' thierefore 'we ' itvii st take 

it, upon 'this state df 'the case, that ir' does 

hot ptodtice prdfil *tlesides,>'mohiey cdhnot 

•be rateatble within this act of Patliahjerit.^ 

*^Pdrthe legislature cdiirdf not irftdhd fhi* m- 

Vjfrtry JhouM be Vhafle asf^e etety ^f ftea whidh 

^tntnan-iras in -his pocket: If the rate'be <ion- 

fined to visible pi^peFfy, yielding profit to the . 
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parish, there will be bo difficulty in i^dheriBjf 
to that rale ; but it will be dangerous in the 
extreme to extend it further, and to look info 
every man's bureau to see wha€ money be hii 
there/'^ 
Slock IB Ike Stock, ormone;^in tiiie public funds, can^ 
pvUk funds ^^^ ^ rated to the poor rates under the statute 
of Eliz. nor under any private act, which 
authorizes the rating of persons in respect of 
money out at interest. — This was decided in 
'Rex V. St. John Maddermarket, Hil. Ter.4b 
Geo. 3, which was briefly as follows : An 
Appeal was^ made against an assessment ia 
respect of lOOO/. stock or personal propertjr 
charged upon the appellant,' under a private 
act of Parliament, made in the 16th year of 
the reign of Queen Ann, for the maintenance 
of the poor of Rrirwich, whereby the chui'cl^ 
. wardens and overseers of the poor were au- 
thorized to assess ^^ the inhabitants, and every 
*' parson and vicar, and all occupiers of Iand», 
^^ houses, tenements, tithes, and all persons ha?- 
*^ ing and using stocks and personal estates, in 
** the parish of St. John Maddermarket, or hav- 
^^ trig money out at interest, in equal proporti- 
" ons.'* It appeared that it had been the cus- 
tom to rate the parishioners for money out at 
inter est J as well without, as within, the said 
dty, and it also appeared that the appellant 
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iiad litil ally ttock^ 1^ peraotel asrtsM^ in the 
j^arisb, ' laot^smy mmiey out at mtere0t < in teal 
er pei^oilal .security, tx^ept only a mm of 
^ifHmi^ then* nested 'in the 61. 'per-'ceni. consolis- 
4iated bank annuities : — the Session allowed 
tke^AppeaI^ and on a motion to quadi tiiis or- 
der of Session, the same ^as. affirmed. For by 
the Cfourt, '^ This is not a local and visible pro* 
p^*ty, iwithin ttie^parish ; and nothing is rate*- 
Able to the pooir under 43 £liz. c. 2. fvUcb is 
iiot literally rateable ; and this pi^ivate statute 
of Ann, being ndiade in pari materid^ ought th 
receive a aimilar construction. I'he wordft» 
.*^ Imving money out at interoU^** must mean 
not indeed the possession of the money, be- 
cause it is stated to be out^ but having a right, 
at some time pr other, at a period longer or 
.«liorter, to reclaim thie money, which is so 
outstanding ; — by , no means a description of 
money in the public funds, with respect to 
which, the parties have not the money out 
^ interest, but jin> lieu hereof have an an* 
nuity.'** 

*. And, as stock in trade, when its value can 
be ascertained, is ratable to the poor ; if on 
^m Appeal againsf a rate, because ce/tain per- 
sons are not rated, for tb^ir stock in trade, the 
jSession make an order, subject to the Qpinion 
of the Court of King's Benqh, they must ex>- 
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to b&m the poesession of -tlve ^partieoi unlratell,' 
tielong to then, or not: 0Mid<tf^^iti»di^eil,*trbie» 
4lier k produces- a profit ^r 'not : ^ som^helberit 
&» liable, or not; to incutnbmnces oF 6t|ui^ 
fae. If the SewBion omit this^ the i€duH 
not give any opinions* • •' « i- ■ " * 
* 'hi a recent CMCi* Ttin. Term\ '4^ Gno^: ^ <fe 
Vessels con--o"Hrner8 of packet boats, etnfilo)^^^' «ndier'# 
*l""*''^/*®* personal contract with the^oiert;-B»a0terv in^camu 

sing^ and re- * , ^ ^ 

passing, ing the maiU, &c. between ilolyhead^ lurf 
'Dnblvny were determined to be liable in^ j^ei^ 
•pect of the profits accruing* to th#m, <ri>m tile 
<;arriage of pasig^ngets, and Iqggage, in sad» 
boats, to be rated for the relictf of- the poorftr 
4he parish of Holyhead,- where 'St^tmnm 
r^52iie.— The case was as folio w«; 

Defendants appealed to Sessions agahist a 
rate made for relief of the poor of Holyheady 
•by which it appeared that' one " Captaift 
Jones'* was rated for his " Packed' at 2dOA 6/. 
5^. and three other defendants] captains o( 
packets, were respectively rated each for hk 
packet in the same smh. That' the appellants 
bave All their housfes at Holjhead, whete theiv 
families at present reside,* in respect Of whicb 
houses they have beert,^nd are, assessed- to tbe 
poor rate ; each ' packet boat costs * between 
•2000/; and 3000/. respectiv^y,^ and the^^m- 
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iMildeiK' "tberebf fiire^ at /libeiify to ^spose . of 
ihemi - * (The^ t^pi^eidi are regisiteiied in * tht; 
|x>Ttj(rf BtaiUBAm; wbeii bailed at sea, and 
luricedi#hiere- the. packet belongg ito, tbean^ 
pwdip is^ '^' HMykectd'^ The AppelkalB « inra« re; 
(ifiectively canMHisiobtd hj^ the poiMi^taasteni 
^eneialv i <iy an iiMstttkmen^, jahder.' tjieir hiMtd«M^ 
•nd* ii^hler i 4be *c<itniticm gead-. < bfr . |th^ general 

.in tlj^ ^efvitib ^ii^gbvertiinaiti to carry Jihci 
paMi)^, *fte. ' between Holyhead and Dublin/ 
fb# which tii^ cdmrnimdei^ iieceiYe cumnal saii^ 
hH-iiem! By {jK^ius^i^ 'of* • the 'j^oistlinaiBter* g««» 

^eral, the appellants carry pa886^^erfii,v%vith 
4|ieir horsea, Jtr^rguge &C4 They make aniilial ; ^' 

pr<rfit8 t<^bhcbare bf a^uctnatiBg nature, tlirf;- . 
thef average liiMt less than 250/. at which they 
are rated. - ^They^ pay no Gnstona-House - dues, 
fees, pdrtcljHii^s;* iights,' &c; The appellants 
are respdn^flbte- to* ' the » ■ post-masters generaU 
The Se^ion'iconftr<tti&d the rate, subject how-i 
evef to thcf^^infioli ^'the Court of B. R.-r 
fiord' Ell^borough^'Ch. J. said, ^^ It is ol>i 
jectpd'Ifcaft they ar«' nic^ pmnatoently iocal proi 
|>erty in the TpariSli ©f HBlyhead', and that 116 ^ 
profit i$ tnade of ftfeih th!iii*e*/^Bat the irichdate 
tot, whieh is4o 'fearti ith^^^t'ofit begins tlier^, 
end therefb^tf thferfeiJs a patt pertbrmaticeifithi 
ih'tbe parish; of Hat whifeh is; to inake tfie prdr- 
^fit,'by the use of the property i«fluestion.-^ , 
The boats ara laid up there ; they are re- 
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piiired there ; the owuer dwelb there 9 th^ 

yield profit there*; for tbe pasnge money of 

the voyage from Dublin m actually earned 

there : and that of the voyage from Holyhead 

to Dublin, is at least begun to be earned m 

the parish of Holyhead. But whatever the 

question might be, as between DnUin and 

Holyheadf in this respect, it could tmly ge t9 

^ quantum^ with which we have no conceni 

in this case ; it iB enough that this in^ what it 

is contended it ought to I>e, Ideal Visible pro« 

perty in the parish ; that it yields some profit it 

cannot be doubted, and the pwper resides ii 

the same parish/^* 

Tqllsofafer- In a case pf Rex v, Nicholsoo, East. jT 60 

^^•entwoio*Geo. 3. one John Nicholson h^. appealed 

f*^®^*^|J®"®» -against a rate made for the parish of Mpnk? 

vhich the W eannoiith in Durhaui, op tbe tolls of an aot 

rerident! ^^^^^ ferry, of which he was Lessee, between 

Monk-Wearmouth and Sunderland, bMt iQ 

neither of which places he wa^ resident. Thp 

judgment pronounced by Lord Ellenbofougb, 

Ch. J. sufiiciently indicates the points of the 

rase, and ilhistrates the doctrine cpnt^ded 

for. It was in substance, as follows, ^^ The 

rate is here ini|K>sed on the foils vifrely.rr- 

Tolls do not by themselves come undep any 

of the descriptions of occupancy in the statutei 

If therefore the present proprietor be rateable 

at all, it mu^t J^e as an inhabitami. But tt 



jsnpport a rate of personal property, actual r^ 
tidence has always been considered \o be ne* 
cessary to constitute inhabitancy. In all cases 
where toHs have iieen hdd liable to be rated, 
they have i>een arising out of the use e^% 
canal, or- other local and visible property, part 
of the land kself ; but there is no case where 
.tolls have been held liable jper^^; .aud4f even 
liable as perjKunal property, they could not he 
^ted' upon 4he present Appefllant wlio is not 
an inhablt^nt/*^ . 
,On the subject of pwe IwaHiy^ unmixed I'ocality 

with any other consideration, (in order toi aftp Jjd^^!^"' 
certain .the place ^or places of rating, where se- 
Teral appear4o4)e in some degree contributory 
to the subject of the profit, on which the rate^ 
if i^ny, must be founded) 4he following may 
suffice. 

Rex. V. New River Company. .East. Ter. 
53 Geo. 3. Appeal :^gaint ^ rate on the said 
Company pf 15/. pet qnn. in the pari^ of 
An well for land covered mth water in said Pa- 
rish in their occupation^ ihe Bpring^ of which 
supplied the new river in a great degree^ and 
the value /of which land jbo covered was estimat- 
ed at 300/. No ipna&i was tapde of this water 
till it arrived in London, and the question wa^ 
therefore, whether it were wholly in Anwell, 
or partlythere, and partlyin London, or whollf 

<ifc^— ^— WmILm^— > ■■ ■■ ■ «■ I I ■■■!■ II w ill ■! . I ■ 11 11 f ■.■»■ 111! II I 11 I . > 
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itt the latter place where the whole profit was 
made. The Court were clearly of opinion, 
that, QU the face of the rate itself» the land ap^ 
pearied the imn^ecjiate .object of the |*ating; 
audit was .said by Bailey, J, /.^ that the case 
being' ao, it wa^ uo n^atter whiqther the subi> 
j^t of profit (the water issuing out of thejaad) 
ivere conveyed in pipes to London,^ or caiyied 
by carts ; that the mistajie.had been by likening 
tlie caseito that of tolls^ an4 supposing there* 
fore that the Company were liable to be rat^ 

• 

■ fthr the whole profits where the procluce was 

received/* 

, «« . . 

But in another .ease, -where the Corporation 
of Bath 'Were in possession of eeriain t^servom 
fdr water under an act of Parliapient, situated 
in Lyncomb, and conveyed through several 
6ther parishes to Bath where the profit was 
mad^, and. Lyncomb had rated them for the 
lohole of their projits in that parish ; the Court 
of B. R, quashed the rate, ol>se^•ying, *' that 
though the reservoirs are w ithin the legal des- 
cription of land^ aud of course rateable^ where 
locally situated, the profit upon the water dis. 
tributed at Bath could not be wholly rateable 
at Ljncouib, but, in some propprtiou or other, 
in parishes eoiitributiug to tlxat profit/"* 

Before tlie sulyect of Appeals against rata 
,be finally concluded, it is necessary to observp 

* 14 East's R, QJsi, . • ^ 



that, Inhere an Ap^pellant tfite%es11iflc(1beim 
BO rateable property withifi tfae place, the Ren* 
pondeois shpidd he|pn, by Ab6wifi^ that he liaa 
some property liable ta hit rated^ for otbenriK 
,U. would be obliging tbe Af^p^lant, m tlie 
first instance, to prove the negative^ Bnt if ^ 
Appellaxxt only object te the ^/imntum of l^tte^ 
he admits his liabili tjr generally, and the enni 
of proof to mipport his Appeal lied on Aimj a^d 
I tie ought to begins* 

It may save the youiig Piw^ioner aomei 
ttonble of reference, if the few ab^ervatiQind j^p- 
on the evidence^ which, in an especial W9»tcr^ 
applies to appeala^ be bi:iefly J^iq^lated hwi$ 
and which are as follow : 

In all caites, wbeite ao arigjnal paper is lost^or Reeapitola* 
destroyed, and reasonable evidence of iwdU lMa» of cndwct. 
or destruction^ he adduced^ a x^py, or ^vq|i 
parol testimony of ita existence, is admissiUte ;. 
I'his rule particularly st|p{djies to^ and ia fre* 
quently called into exercise respecting, inden* 
'tures of apprenticeship, and orders of re« 
moval.t 

Although it be a general otj^ection against 
a witness^ that be has an interest in thf qnestian 
to be decided, iK is enacted Irf 3tatntet that^ 
^' where pecuniary penalties, 43r any part thef^, 

« 4 TermR. 4nh^>^ 1 Bsti. % 
t 6 Ttm R« 556k 
% 27 Geo. 3. c. 29. 
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^are giten to the Foor, an iDhabffant of any 
•place shall be a competent witness to prorc any 
foifence, thougli the place of which he is an in- 
Jiabitant may be benefitted by the conviction 
'.of the 6ffetider, if the penalty do not exceed 

Air persons not actually fated, although 
rateable, are good witnesses on appeals against 
Poor-rates : The rule respecting the disability 
of witnesses applying to their actual present in- 
terest in the case before the court, not to their 
'possible, or contingent, or future interest.* 

For any more particular observations on evi- 
dence generally, or more minute discrimina- 
tion respecting persons who, are, or are not, 
compellable to give their testimony on questi- 
ons of parochial controversy, the reader must 
h€ referred to the previous pages, where the 
subject of evidence generally, is considered in 
a more extended form. 



udgment. What has gone before, respecting the judg- 
ment of the Court, related only to the sentence 
passed upon offenders. We come now to speak 
of the Judgment of the Court of Quarter Ses- 
sion on Appeals. The authority of the Court 
on this subject, it has been seen, arises imme- 

^■*— i»^— ^— ^— >— ^W^ ■ I I — ^— ^»^— ^— ,w— ^— ^ 
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diately outof the Appeal^ and has no other 
foundaition ; wherefore, they can make no eri* 
ginal order of removal, bnt are confined to the 

« 

two alternatives, of quashing, . or confirming^ 
an order previous fy made by two Justices ; and 
this rule, is uniform and univei*sal. in ite ap« 
plication** 

And . wb^ntever judgment the Justices giy^, 
must be the act of the Court itself, and not by 
any delegation of its authority ;| Even the few 
instances which may be. produced as excepti- 
ons to this rule^ on examination will be found 
not to operate as. such, but in effect to confirm 
it; Thus, ^rhere the Justices in Session ap- Referenoe 
pointed a Conmiit^tee from their own body toJ-^J^**^** 
institute an enquiry, and make an examination, 
.relative to the propriety of repairing^or rebuil4* 
ing, a bridge, which had become a nuisance, 
the Court of B. R. were clearly of opinion that 
they were right in so doing, in order to receive 
their report and information relative to fact^ ; 
for after all, the judgment was of course the 
judgment of the Session, however such Session 
might adopt the opinion of the individual Jufih 
tice^ who had made their report.^; . 

Th^t , same may V^ ^id respecting the conob- 
jnon , practice of referring the actual^ amount of 



* Burr. S, C. 279.-1 Scss. Ca. 280. 
+ 16 Vin. 415. 
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inn DISCHARGE OP 1N90LTSNTS. 

Msts mcurred^ to be ascertained by the Cfefk 
of the Peace i for the award of costs themselTes 
is the jtidgtneDt of the Courts nxkd the qimn^ 
turn is a mere investi^tion of items ancillary 
to that jadgment. Bttt the Court cannot a« 
ward Costs, to be taxed afterward by the Clerk 
of the Peace, for that would be in trutb to de- 
legate their power of final jiidgment over the 
amount of the costs to the officer of their 
6e»cral re* Court.* So whwe by consent of Parties the* 
content, consideration of an appeal against a poor rate 
be referred to certain •Instices out of Session^ 
tod the Justices in Session afterward adopt the 
opinion of the other Justices, and give judg- 
. ment accoitlingly, this is not a ttelegation of 
the authority of the Court, but a preTion« 
adjustment by consent of the Subjects to be dt- 
termined finally by the Court. f 



Discharge The DiscuAROE OF Insolvent Debtors 
Debtors!*" has frequently been the concluding* business of 
the Court of Quarter Session. Sufficiently to 
epitomise statutes so voluminous, as thpse 
which refer to this subject, in order to adkpt 
them to an elementary practical treatise, would 
be a task nearly as difficult, as it would be 



I ■! ■ t ■ *— <»—H»^t^l<bi 



♦ 9 East's R. 15.~13 Eaad's Ri 5r. 
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DISCHARCB OF INSOLVENTS. 

unprofitable, since the institution of a special 
tribunal for the cognizance of Insolvent Deb* 
tors by stat. ^ Geo, 3, c. 102. Sufiice it there- 
fore to refer the Reader to other authorities, 
where all the statutes on the subject are pre- 
sented ii> a connected series.* 
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CHAP. IV. 



THE TERMINATION OF TU£ SESSIpNS, 

Herein of the duration of its authority^ and it§ . 
termination ; with some observations on other 
matters connected icithy or arising out ofy its 
ffuties ; not only while the Court is sittings 
but subsequent to its adjournment^ qr expi^^ 
ration^ 

TernunatioQ All Sessions are of course terminated by 
the departure of the Justices, the CoDstituted 
authorities by whom they are hqlden, unless 
they be previously prolonged by adjournment. 

Adjourn. But such adjournment ought not to be beyond 
the time of meeting of the next Quarterly Ses- 
sion.^ 

Cannot be An indictment was found before the Justices 

to 8 day sub- . ^ ' 

sequent to for the Couuty of Lincoln agamst a Constable 
S<ss?on\) ^^^ refusing to obey an order. The defendant 
statnte. was tried, convicted, and had judgment given 
against him. at a Qeneral Session holden the 
3rd day of May, (which ?vas after the Easter 
Session began) by the adjournment of the 
Epiphany Session, The judgment was reversed 
py the Court of B, R. " because the ^ustice^ 






caunot coixtiuue one General Se^sipn ton day 
subsequent to the time appointed bythestat. 
of lien. 5, for t^e. holding another originaL 
Session/'* , - ' 

But though they may not adjourn a matter 
ouer the next original Session, they may, in 
certain cases, adjourn it /o them ; as where a 
statute giving an appeal to the Session withi'a 
a certain number of months after the .cause of 
complaint shall p.ri$e, direct the Justices at 
Che said Session to hear and determine the 
matters of such appeal, &c^; yet it seems they 
have an incidental pow<er of adjourning it to 
another Session upon lawful cause. j-r-of the "" r^^' 
sufficiency of which cause they are the sole *" ' , 
Judges. Bqt where the. Session is adjourned^ 
the style of it must not itun ^^.^t such Session 
held by ^.djournment,"^ but the original meet-^ 
ing of the Se^ion ought to be ^et forth, and 
that it was ^^ continued from thence to such * 

further time by adjournpaent/'f t . 

It has been observed in a preceding page,- JwJ^cptt 
that the whole Session being considered as one^%j^ 
day, the Justices may suiter their judgments at 
any time before its expiration, and may therer , 

fore make any order to annul a former order 
made during its continuance ; but this is a 
power to be exercised with great delicacy and 



♦ 19 Viner. 358. 
t 2 Sir. 832, 865, 



/iiycretiini ; for if it were to be done by a fwl^ 
Recession of Jusjticen ia the spirit of party, or 
ddierwi^ie in an un looming manner, it \rouh} 
be visited by tb/B Court of B. R. in the shapfi 
, ' of an fnfkmnation ^gainst the .Insticje^ whq 

concurred |n the jtraosactiovi .* 

Ci«^>e ^t fo^pmp f^6ce&»arily, frpm wb^t has beei| 

Jltl^^J^alreacby acNasced, that, aa the pewet of tb< 

Pff^ Cpmrt expirea if ill) the eonclusios of in fitting, 

if a ^iiKati^n be ncrt |(ept o^en bf adjourmnea^ 

of th^ Session, pr respite of the piE^rtiettlaf 

anbjeet, it eaiia;ot be reviewed, 6r plac^ in any 

new BttuMtiifm^ by fmy ttobnequent Session-f 

ibybers- Bnl beside thm means^ by which the JnfM 

•aperior »u.<icep W>«iy» jw*^ pf their OW^ fifltKdpity, jur^ 



crattinate Iheif 4^9ion oil soiQe subjects, ihen 

are othfsr ijiodes^ by tne^ns of w;hich any par^ 

ticular question of legal difficulty may be re- 

ferred to the opinion of ^ superior tribunal ; (ht 

by which the subject matter may b^ altogether 

taken out of theij: bands, ^t the instance of a 

party interested; 

These are 1st, by th0 reference of the whole 

ease, or any par|;[cular point, to the Judge of 

Assize. 
2ndly, By stating the special Circumstances 

of a Case for the consideration pf the Court of 
King's Bench, and. 
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J9A^f By a^rrift of Cirtiorarh Of these re- 
#pectively. 
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4 reference to the itidge of Asftize, ekher offtererMoe 
Abe whole case, or of sotne point of legal dif-^j^J^ 
ficolty iiiTolyed in it, nsed formerly to be a 
common practice, l;^iit is of late fallen much 
jqto disuse. For ihis change many reasons 
flight be adduced, bjut they are unnecessary 
here. If any particular ^circumstances should 
make this m^de eligible^, the right still conti- 
paes; tmt^t has generally given place to a 
moYe eligible one, iprhicb is that of stating a 
special case for the determination of the Court Special case, 
pf Hi org's Bench. 

This is €arrie4 into jetfect by the Counsel 
agreeing to a stat<ement of facta, which are usu- 
ally corrected and settled by a reference to the 
iChairman's potes. 

The cai^e so settled iy to be signed by the 
junior counsel on each side. If no counsel 
are employed, or if they cannot agree upon a 
case, even with the assistance of the chairman, 
the latter may, with the concurrence of a ma- 
jority of thjc Justices on the fiencb, state and 
sign a special case himself. 

There is no specific form or precedent, ac- Form of the 
cording to which a special case must be drawn ; *•*•• 
but nevertbpltWi there are e«rtai« rulef te be* 
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collected horn a looj"^ tu Lttmum of deterau* 
nations, which are, in sobstance^ as follow : 
The Justices, bj the snmmanr jorisdictioii 
w)iich is giTcn to them, are placed in the «ta- 
ation of jnrors, and judges, conjointlj. Tbey 
are to elicit the facts from the evidence as ju- 

The W of rofs would do, and they are to judge of the 
law arising out of those facts in the common 
course, if tbey think fit. Out of this position 
arise two conclusions ; Tiz. first, ibstt they are 
not eampellabU to grant a special case, if they 
entertain no doubt whatcTcr of the laif ; and 
therefore, though it is certainly, in point of 
candor, right to comply with the request of ei* 
ther of the litigant parties by doing so, where, 
any reasonable doubt on the i<ubject is sog-^ 
gested, tbey will best consult the interests of 
the public by refusing it where they believe 
the application to arise out of mere obstinacy^ 
or a spirit of litig-ation. Secondly, that their 
authority to judge of the Law^ is the only one 
which they reserve for the Superior Court, 

The farts, whence it follo\ni that the Facts make no 
part of the ciulyeet matter, on which the Court 
above are to exercise their discretion, stud there- 
fore, having been found by the Justices, they 
niyst be specifically stated in the case, and uot 
the evidence from which they were deduced.'? 
A very few examples may suffice for illustra- 
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SPECIAi: CAOB, 9I!9 

tionr. On an appeal respecting a 'pauper's set- 
tlement, where the question depends on an 
equivocal hiring, or a doubtful service for a 
jear ; the fact is to be deduced from the evi- 
dence, such as it may be, one way or the othei*, 
by the. Justices, and not tlia evidence, from 
iwbich they draw their conclusion, stated.* So, 
whether a master gav^ a particular consent to 

• bis apprentice to serve a third person, is a mat- 
ter of fact, which, let it rest on testimony ever 
^o ambiguous, must be found, and not left 
doubtful on the face of the stateitient.-j" So in 
a question of settlement by residing on an es- 
tate, the Session must state the interest which . . 
the pauper took, whether he came in by des- 
cent, or by purchase ; and if the latter, the 
price of such purchase,:!; that it may appear on 

' the face of the statement, that it was such a 
purchase as will confer a settlement. 

Fraud is a fact. This, therefore, like all 
other matters of fact, if it make any part of Fraud is a 
the case, to influence the opinion of the Jus- 
tioes, must be specifically found by them, and 
9tated accordingly ; for it is not enough to state 
«uch evidence, though clearly leading to the 
most palpable conclusion of fraud, for the 
Court above to draw such conclusion.§ Cases 



♦ Burr. S. C. 682. 

t 1 East's R. 73. 
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have happened where both the eonelosioa oP 
fact drawn by the Semian» and the circum- 
stances from which the inferences were dednc* 
ed, have both been stated. Such a practice 
leads to this inconvenience, viz. that it leayes 
the question open for the Court above to draw 
a difTerent conclusion from that which the 
Justices in Session drew^ and that without the 
same means of appreciating the credibility of 
testimony.* 
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Certioisri. Having seen the methods, by means df whidi 
the Justices in Session may voluntaril|r refe? 
. points of difficulty to be decided by a supenor 
authority, we come lastly to the compulsory 
process of Certiorari^ by means of which tli« 
Parties interested may, und<;r certain defined 
restrictions, remove subjects cognizable by all 
inferior jurisdictions into the Superior Courts 
at Westminster. The removal of 9ueh, from 
the Courts of Quarter Session, into that of the 
King^s Bench, ^ all, with which we have any 
roncern here. This writ may be obtamed at 

R€a«Qi« for any time before trial toi certify and remove the 
proceedings, and it is usually done for one of 
the four following purposes. 1st, To consider, 
and determme the validity of appeals^ or in- 
dictments^ and the proceedings thereon ; and 
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to qusidh, or confirm, them a^ there may be 
cause. 2ndly, Where it is surmised that a par- 
tial or insufficient trial ivill probably be had in 
the Court below. Srdly, In order to plead the 
King's pardon. 4dily^<'^o issue process of 
outlawry against an offender, in tlK)se cases 
where the process of the inferior Court will 
not reach him.* 

Such writ of Certioi^ari^ when issued andsapersedw 
delivered to the inferior Court for J^n^ving^^^* P^?^ 
any record or ether proceeding, as well upon the inferior 
indictments, as otherwise, supersedes the ju- ^^^^* 
risdiction of such inferior Court, and makes 
all subsequent proceedings entirely ^oneous , 

end illegal ; unless the Court of King's Bench 
remand the record to the Court below, to be 
there tried and determined . It ijiay be granted, 
generally (faking, either at the instance of 
€be prosecutor, or defendant ; the former as a 
matter ef right, the latter a^^ a matter of iiiscrc.- 
tion ; and^liherefore it is seldom'granted to remor^ 
indictments from the Justices of Gaol Delivery^ ; 
<Mr after iasne joined, or confession of fhe feet 
in any inferior Court.^ The effect if it is to 
remote all the proceedings described in it, ao4 
Ihe Justices are bomi4 to obey, on the produc- 
tion of it to them when sitting in their jndi- 
ciid ei^aci^, and M^, sdtbough it should have 
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. - . been issued irregularly and improperly.* Bui 
if it be for the removal of an indictment before 
the Justices in Session, and be not delivered 
till after the jury have been sworn for the trial 
of it, the Justices may proceed on it,^ and 
may set a fine to complete their judgment, j* 
Removes This writ may be granted to remove con* 
oHndifidu^ victions from individual magistrate»i^^ as well 
ais as well as proceedings from the Court of Session. If 
'the Justice to whom it is directed, die with the 
recognizance, verdict, or conviction, in his^ 
possession, the writ may go to hi£^ executor, 
who must return the record. 
. Having given this general description of tim 
writ, it remains to be noticed more particiilsH'ly, 
when and howj it is to be obtained, and the 
forms observed in the return. 
Whengrant- It is a general rule that the King has a right 
in eveiy case in which the crown is a party, 
to demand a Certiorari, and the Court are 
bound to grant it.;]: And even though an act 
of Parliament take away the Certiorari in ex- 
press words, the crown is an exception, and 
shall not be construed to be included in the 
general restriction, unless there be words in 
the statute which shew a specific intentioH 
in the legislature that it should be so. 



* Crom. 129. 

t 2 Ld. Raym. 1615. 

t 2 Term R. 89. 
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The Court of B. R. will not grant this writ 
for the removal of a conviction before Justices 
^f the Peace, unless the party applying for it 
shew some probable ground, that injustice has 
been done below ; ^ in which case it will be 
g^nted.* ^ior, generally speaking, for any 
indictments for offences, the heinousness or 
frequency of which, require all possible dis- 
couragement, unless a very strong ground be 
laid for it, as on an affidavit that a fair trial 
cannot be had below.f 

A poor rate cannot be removed by Cerliorari, 
on account of the inconvenience that would 
ensue to the poor by the delay ; but all the 
orders 6f Justices relating to it may be re- ' 
moved. J . 

A rule has obtained in B. R. not to grant Not granted 
a Certiorari to remove orders of Justices^^^^^^^^ 

/ ventaa ap^ 

from which appeals lie to the Sessions, before peak 
the matter be determined on such appeals be- 
cause, it. would take away thai privilege ; — 
but if the time for appealing be expired, the 
objection no longer exists.^ And this rule 
only extends to abridge the authority of the 
Court in cases where the right of appeal ii 
limited to a particular time, as to the next 

Quarter Session ; but where thei'e is no restric- 

*f ■ ' — ' " 

* 5 Term R. 252. 
t 2Ld. Rayin,l452. 
J 2 Term. R. 355.— Doug. R. 116. 
• §,Salk,147, 
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tioiras to tirffe, the rale does" ndC t]^;^, fbi^' 
other wige the order could never be removed .♦ 

It has alio been determihed 'that whefe, hy 
the words of any act of Parliament, th^ Cerfto^ 
rari in taken arfray, but by iti!» general tener, 
tiiat is only done tor give the option of s^ptA 
to the SessioiiB, the right Of {proceeding %y 
Certiorari is only barred hf the party ado^W 
ing the method of appeal .f ' 

And if one party have ther exelusite rigM 
of appealing, he may waive hi* privilc^, aild 
remove the proceedinga at once into tlM Cwrt 
of B. R.J 

A Certiorari does not lie to remoter any but 

judicial acts, and even though the Justfcen 

should exceed their authorityy and be punnih* 

able for so doing, the remedy is not by meaD» 

of this writ.§ And if such a writ issue incau-' 

tiously or hnprovidently, the Court of B. Rir 

. will supersede it.jl 

How graot- During term-time, the writ of Certiorari is 

granted by the Court upon motion of ^oim- 

sel,^ but in vacation a ^at for a Certiomn 

may be obtained fr6m any of the Judges of fb^ 

Court of B. R.** who may grantor reject the 

. ♦ Cald. Ca, 172. 
t 2 Term R, 89. 
i 2 Noh P. L. 489, 
§ Cald. Ca. 309. 389« 
. * II 1 Burr. R. 488. 

ir 4Wm.3, c. 1L-.S & 9 W& 8» c 3fll 
*♦ Burr. S. C. 157. 



«lsled^ hf the 'CKPCuwdtahces «>f' each fcjfite, ^tfcl 
3lberule»4>efore^aid down, ■• ' ' ^ 
> An early statrtev*^ after inciting that '*^hi.St««tt8. 
-4ik*«eHt8 of •riot/ forciWe 'feiitry, tit assault 
imad battetji fdtitfd at «h* ChMtfter Sesbidni'ftf e Tndictmentt 
*ofttarti»o¥ed by €€i*/torfllrtV' Enacts, ** that ill i^J offeuoBi! 
rtudi i^rite'5of C^r/jbrftri shall fee deliveV^cI'^t 
'•ome- iQaarter Session m opert Court j"'aH<i 
"^e fNkrties indicted shall, before allowance of 
*ikichOertioran, •become boand unto tile pro- 
•icoters id 10/> in- such sitreties as the Ju^ticeis 
«M ^eir Ses^ohs shall think m, with condition 
-to pay t9 <the prosectrtors; within one monm' 
-after donvietioGrj sncfa (K>sts aiid damages a(^ the 
Jwsrtice^ ihm aHow ; and,'itt defatilt' thetebf, 
•»t-«h«llbe4aUfaf ^°tb^ Jus1»:^js to proceed ^ ^ 

*«>/'--•-' ■'■'■■ ■"■■■ - •• • ■.•■•• 



X 'TMb statnte Aid not efxtiliid to all indictmentsStatnte does 
tft'Seteioisra iii' general ^tiKit 6Alyto those ^aif- "„ an* ^Sicu 
JiWriai*oftes'4fi^ihiifeiitidtie<!l.- " ' '"'menu. 
• -By two »ttl3i«^«fht •stettbtai,'f ' theT^foi-^',"^P'"'*«»'P«>- 

Wenfeinlf ; xiV Qtiarter, Sess^rre 6f iAe'feaci^,' i^^o- 
iectrthig (K CmtbrOrir tefcre thd' airoVanct 
^l«reef, Sltaill<ftid l^viifflici^^f 'Hia^uc^ptoW, 
'lA» cMir.^iket'.ifrid'-it'ret^gtene^ i/r'th^ ^iiM 
of 20/. before one or more Justices tu 'iihe 



C C 



t 



• 2«m4 



-i 



CB»TI0ftibM«. 

'SkSMM pf tte oouDty or place* or cbo before 

one of the Judges of the Court of ICti^f 

fiencb ; (in which case such Judge shall anke 

neutioa of it under his hand, on. the back of 

i^the writ«) And also that the .recognisasM 

vdiall be with condition* at tlie return of swh 

. writ, ..to appear and plead to the indictaBepti^r 

presentment in the Court of King^ JBanah, 

o t and at his own costs to procure the issue itbat 

shall be joined upon the said indictmaat..ar 

presentment, or any plea relating thereto, lo 

^Jbe tried at the next assizes for the >ODaM|f 

ii wherein the indictment was founds after such 

I-, Certiorari shall be returnable^ if not i in , Lon- 

s^QHt Westminster, or MiddleseK ; and if thoR, 

then to cause it to be tried the next term tafter 

^ Ihat wherein such C€rtiorari shall be ^^tantsdv 

or at the sittings after the said term^ if the 

Court of King's Bench shall not appoint any 

other time for the trial thereof; and ifanj 

other time shall be i^ipointed by tlie Courti 

.' then at such other time, and to g^Te dise notics 

: of such trial to the prosecutor, or his clerk in 

-CSourt, and also that the party prosecutuig 

filch Certiorari shall appear from day to dby in 

Ihe said Court of King^s Bench, and. fiot*>de« 

xpart until he shall be discharged by the said 

Court/* 

^* And such recognizances, Certioran^s^ and 

indictments, shall be jfiled in the King's Bench« 

ind the name of the proseciit«r (if he he the 



rfWBty grttTed or iofured, or some public ' imB* 
«Voer^( iiidoned on the back of the indictiMnt ; 
3MMi if; the person prosecuting such CertiarmHj 
i.imag the defendiuit, shall not» before a}loi#- 
-♦tuoe thereof, procure such maiiucaptors to he 
ateund as aforesaid, the Justices of Peace ml^ 
^proceed to trial of the indictnienti notwitfk« 
jatattdingJNich Certiorari.*^ '^^ ^i 

-t^ Frofli the words, ^^ all the parties- indittedi^Hi SMotet dm 
^ttappeanl ttie purport of these statutes, that they j'^pr^l^^ 
^#hall extend only to Cettiorari^s procured by l^^^** 
^pereoneimiieied (whence it follows, that thoae 
twhicb are procured by the prosecutor ofAk 
indictment^ remain as they were at common 
ia#,^) and they only extmd to indictmeiitl 
:jrt 'the Quarter Sessions.^ 

. And for the better pt^yenting^ Texatitfus d(k- Coii?ictioat» 
»)ays and espence, occasioned by the suingforth 2^1^^*^ 
\mntmoh^ertiafari for the remoral of eonTi^-s^hcr pro* 
X^ns^ jndgnumts, orders, and other proeeedw *"'?"'*' 
^uigB ^before Justioea o£ the Pfeace, it is further 
acilaeted4 '' That no writ of Certiorari shall be 
^graalfai^ isBiied forth, or allowed, to remote 
Sangp conrictfsci, judgment, order, or otbJbr 
apfoeeedings iMid, or nmde, by any JuMiceW 
^i^^be-'Feaut or tfae^General, or Quarter, Sek- 
limans|t i usJess.. snchr < eenUarmfi be mensd^ 4r 



♦ S Hawlu c. 27. , ^^ 
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tittiutimi. .||>|>1ied for, witlim six calendar maniks next 
after tucb cotiviction, judgment, order, or 
other proceediugs shall be had^ or made, and 
.iittledd it be duly proved upon oath^. that the 
party suiug forth the same hath given aix. days 

Notice. Jiotice thereof, in writing, to the Justice or 
Justicea, or two of them (if «o maqy thoie be) 
before whom such proceedings have been, to 

« ' * . 'I ^ ;the end that such Justices, or the partiea con- 

^\ cerned therein, may shew icause, if they think 

-<• fit, s^iost the g^ranting such certiorari/' 

^* * 

'' ^u.^ It ban been determined that the sixjdays no- 

il|c<^ > required by this statute, jtnnat be given 

ibe/are the rule to shew, cause i$ applied fori and 

rjf it appears apon the motion that (such notice 

has not been given, the Court mil not ieveo 

t r ' .*-./* gfwat the rule to shew cauie.^ 

Il^t n€tt^ . Also, it has befen determined, that this sta- 

m^ iflidicl-^^te» which enumerates convictions^ juHgmenti^ 

■»«**• orders, and other mimmary proceedings before 

Justices, does not extend to indictment's^ and 

therefore that to remove them the pirosecntor 

is not ^compelled to gi?e the six days notite."): 

.By another statute of the same reign, ^^ no 

Certiorari shall be allowed to reohove any paAg^ 

niient, or order, unless the P^rty prosedutiii^ 

)!, before .the allowance theieof, enter into rb- 
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* 5 Term. R. 2J6. 

1 1 Eisf 8 ft. ^m. 

X 5 Geo. 2. c. ». 



cegnizgncf^f with sufficient sureties, l)fif<)re'.)^iRecogni. 

Juptice of tbc county or pli^e, or before the/^^^^^^.g^J]*^ 

Justices at. Sessions, where 3ucb . judgment prcessary. 

qrder shall have been made, or granted, or ber. 

fpre.a Justice pf the King's Bencb in 50^^. 

lyith iQOiiditiQn to prosecute the same, at b)fi^ 

Qwn costs and chargeg, with effect, withpyli 

wilful delay, and to pay. the Party, in.who^. 

foypr the judgmeiit or order was ^l^de, withifi, 

^ monti) ^ter tb.e sanie shall be confirmed, hif^ 

fiill qosts^ to be t9xe.d accordi^g tp the counMt 

of the court, And if Ixf^ sh^l i^ot epter into 

spch r^epg^ja^^jjce, or not perform the coffjli- .^j; :^h.»« 

tioiis, ,tbe Jfistif^ ilMiy px'P'Q^d uff^ mail^ f^ucii ^^ 

fgrtbg-4Wjltrjn.siiJ^^fiian^eri m if n9.<^''A^V 
rij^r a l^^d b^en granted/' i^* 

It h^ yeeB de^rminedj on the .constr,4ction; 
of these words, tb^t the recogai2i;ai)ce ^itei;e[d^ 
into muf^ be for , an eq tire sum of ^/, ax^cl jtl^^fc 
1|^e l^arjty and bis . si}ret;es entering into reccigf*.^ 
nizances /ori^wo twenty-five pounds is bad.f . , ...... • ^;j 

. c"No wrij of cf r/»w«r»i to jcemQvejwj5cou,i>j^y,No Certi^ 
rates (mfide in.piir^fince of the statute), ox apy"" *"^*^'^ 
/Orders or proceedings of the General, or Qufir^er,/ates except 
Sessions touching sijicb rates,, sha.ll be granted^on^'tUn^^ 
but upon a at9tion to be made in t|;i,e firsj^^ 
week of the^es^t term,, after the time for ap« 
peaUng fepm &|ucb rates and ordiers i^ expirecl #; 
and, qppn^affi4avit, or ott^en^ise, that the me? 
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riti of ihe qaestion upon sach afypM, o^^fAeh^' 
will, by such remoVal, com^ proj^etly in tW 
judginent of the said court { atid no tnt^ wiH' 
of tirtiorari AM be allowed, untfl ifAffiici^r' 
security be given to the respective trfeasurertf in' • 
the sum of JOO/. to prosecute such writ of 

Certiorari with effect, and to pay "(he dbsts ill 

■ . ■ ■ • 

ease such rates or orders be confirmed ; nor' 
shall any such rates, orders, or proceedhigs be 
q^uashed for want of form only ; and all .chaiges 
,^ Attending such ri^moval shall be defray^ o£t 
of that dr, any Subsequent rate/?^ * ' '^ 

^f0BuM^ It maybe expedient, at the 'conclusion of^ 
^^' this article, and by way of general sihiiiiml^, 
to reaeal two observations ; viz. that the Court 
of B. R. will not encpuvage vexatioui delay, '« 
by granting a certiorari to remo^r)^ {M^ceedings^ * 
wherp it appears clearly that the Justices Ba?b"^ 
been right in what they have done ; and also,'^ 
that none but judiclaT acts of magistrates are/' 
BjiiftptioM. remoVeable by it. 'But these are otily ge« ' 
neral rules, to which there are a few except 
tions, — the principal of which are, whei'^ the 
Crown is a Party, and requires the issuing of 
the writ ; where an order of Justices beih^'* 
defective, it becomes necessary to remove it,' to 
give them an opportunity of reviewing the case, 
in order to make a valid one ; and lastly, where 
an order having been madie in favor of 4i Partyi» 

■ - I • • • K • ■ y % . I . • 

mtm^mma^a^mmmmmmm^ I • ■ ■ ■■! ■ ■ ■ ii^b^— — — — — ^p— w^^— — 

'• 12 Geo. '2. €."'20. 



toenferee the execution of it» be iii. A>Mige^.1n 
retort to this remedy. In all these cases the 
restrictiofis of six months for the application^ 
as well as the notice to the Justiccis, ftre di»- 
pensed witfa« . 

-^Tbe Qotiee generally necessary to be de<»\ 
Itvered to the Justice, or Justices, or other 
persons, should be m some such form as th^ . 
folldwing# 
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.To A. B. Esq. one of his Mi^esty's Jus-j^m «r 

tices of the Peace, in and for the .. y .. ^ ^^^^^^ 

/#r OS ^xQS^tmmf he.) i 

Wheraap you did on the — ^^ay of ■ ■ m , ^ 

in the year of onr Lord ^ke the exami^ , 

nations o f ■ ■■ ■ ^and. ■ ■ ■ ■ ■ a nd upon 
0uch examinatiMMi as aforesaid, (or a$ the ca$e, 
mmfhej did issue your order, or did convict^ V 
kitm (ot a$ the cuu may be J. And Whereas it . 
i^i|iea|ti,thi^ (Mre state the objections to tho ,^ 
or^^ conuietsoHf ^or other proceeding J and 
mareover that, the said ( order ^ conviction^ or 
other proceedingj^ was irregular and illegal, 
wherefore the said b eing resolved to 

seek a remedy for the great injury which he 
^or they/ has for have J received and sustained 
by • means of the said (order or conviction^ or 
dh^ projceedingj I do hereby, on behalf of '^ 
thejiai4 . :, ■■accordiojr to the form of * 
the statute in that case made and provided^ 
give ynu notice that his Majesty^s Court of 
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King's Bench vfiW^ in 3ix days from...thie,tijvi« 
of } our being served; witii ihU notice,. ^or a^ 
6oop.v after as Couiusel can be Lpar^, be, moved 
oa the behalf of the said -r-^^ — > ■ for'a wrU 
of Ctrlioiari to ii^sue out of the said- Court, 
jGind to be directed to (the praper offc^ of fhe 
Quarter Ses^^io^is of the Peace^ if itj)^ a rec^r^i 
of Session^ or otherwise, io the Jeiftic^ in vAm^ 
possession it ought to befj for the rempval of 
(the removal of the record of ^c. as the casti 
• -ffiayie^ into hb Majesty'^ fifftidCou 

Bettch„ Dated, &dc. ; . % 

■P.='Q-, ••• • .' 

I i 

"■*-■■ "■ a ■ ' t ' ' ' ' ■ 

Attorney for the sai d ■ 
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The R^onh £0p4cial care should be t?^k/efi that the. pro«. 
' ceedings to be remoTed are co¥;rectly described 
in the writ ; for if there ]i>e any variance bct;, 
tifeeiiLthe Ceftiorari and the record to be jct- 
rempved , the Justices tirie not obliged to remoYC^ 
such record *t 

The record .itself, or the tenor of it, accord* 

ft 

ipg to the directions of the wTit on the crrcuiii« 
staTi<;;es...of the case, must be returned; »n4 
that without s^ny extraneous matter^ of expla* 
i^ion4 . . 



—tatn^^wil Hfc i^tJU^J* 



• 4 Hawk, c, 27.-1 Str. 470.— 2 Easfi It. *fl«. 
• t Da!l. ;c. 195.— Bun?. S. C. 112. 
j; DaU^ ld5.— 2 Balk. 4Q% . 



. X)biL *.iMia«:^o]iip}iaiice a rule issues for Uie 
fctkMfiky^mA to:idi9obedience ah attadimetit.* 

. iAud thtt >MluM muat always be on parch- 
niifeit|;.forajeetum^ an'ptpepliafl been lield ter 
be irregular.^ / * ? • v ^ \ 

v.WU/^ mryif"i£i directed. lo tlie Session, is nsu- • * ' *^^ 
^jfttetUFliedfb^^hefGimjman of the day ;ff» 
t^juidisidiial Majg^istrates, tby those to ithom it 
^direeted,, it^ siliould be sunder the seal of aii 
inf(eyio(.(4C»^^;;il)to^^(aB3r suchdijrected ; but if 
^ 4iiy( Cwi^^apitiiavnig It comttou seal^ under 
.tte «90itl otf'^Ue p«^v|KHi Banking the .rietura.4^ . 

, A xte^iititaQoeiital^efi by . a ^J usiice of i Peacai 
^ghfc to bei0eit^6«4}by sttoh Justke ,#fi^v till' 
i)rtemade a reicQrd>K)f: Sessions ; afbdr "^biofai 
jlipbaill «Jbi^ idertified'in the saizie mamier am^Wi 
/dUm*rfcconbisC SMskNis.^ t; -I . ••• i: --t ;;i ^^ 
And upon a e^NnilwiitorrenioTe aodtivioir 
fkaa^^mikBtAicii cKf.Pieaoc,<*a<cietaTn thst^tlie . ir n ^^^ 



racMd'JsinittvnedtoiSt^ioimi and tl^taed^ ' ! .i* 
is annexejcb'^'ithe Ii1rit,:i9<8ilfficient,.be0an8er 
.Julitiees/ -ou^bt. ia all )caaes %o return amvlc- 
lions to Sessions.]! ' *:t;t 

ft llieffetpm^fto/a certidrari^ for ibe removal 
pf an indictnent^ fmgibt to! have the cl 



"■ ^ ■•.-■,■ . 

., J. - ;*.l.Ea»rji R. 298. —-''.t ' 

'* \ ,' i'i Barnardist, 113. 
• '/ ' j'ciM. Crf. 297.-2 Hawk.' W 27. 
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^^ and also to hear and ditienmuu Monroe foh^ 
nies^** &G. in the description of the Juitioes who 
make the return, wherever suck €iaue$ i$ neoee* 
mxy in ike caption of tie indieimtoni^ W ibr 
riots, forcible entries, and the like.* 
Aactict. The writ of Certiorari itself issaea frooa tibe 
Crown*Office, and Aarefore ite form is not ne* 
cessary to be inserted here. Tht attorney for 
the Party applying for it, on reoeiying it, yf it 
be directed to a Session respecting am ordor^ cay* 
ries it, together with the recogniiaoea to .pm» 
necute, to the clerk of the peace, who draws 
up, on parchment, a recMd of tba curder, ia 
conformity to the entries^ made in the Sessim's 
book. If the sul^ect matter be a poor mtab * 
as the rate itself cannot be remoFedi the ealiy.^ 
of appeal must include the tide of the rate, n4 * 
the allowauce by the Justices. 
Twm of Re« The return to a certiorari for femoving 4a * 
tona^om a indictment ^ may be made in the following nuw^ 
ner, on a distinct piece of parchment. 

First, on the back of the writ, wpte the 
following words : 

^^ The execution of this Writ appears Ida 
certain schedule hereunto annexed/* ^ 

, > "Be it remembered, tfaatattbt 

4o wit, > " Gfeneral Quarter Session of the 

5 " Pe^e of our Sovereiji^n Xord the 

" King, held at , in and forithe sai4 

» 2 Hawt. c. 27. * » .-. i • 
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.*• codiVifjf of * '^ . , on Wednesday^ in the first 
.•* ^rt?fek after the cles^^of £«/er, that is to »ay, 

** the -day of — - — , in the yeui' 

•W Hie relgfn'of our .soverein Lord George 

^ the third, King of the united kingdom of 

"^^im "BNtaia, ke. before A B, C D, E F, 

^ Tttid^btherg their fellows, Justices of oar said 

^ Hffril the Kinjgf, * assij^ed to keep the peace 

.^^^tf'our isaid lohl tt)e King, within the Mid 

.** i^hnityoiP-i-.i'-^i-i-J, md also to hear and deter- 

^thfrie diverse 'friomes, trespasses^ and other 

/^ teisdemeanorSfin the sqtd county committed, . 

.** upon the oath of W J, B J, &c. [here imert 

^ ^ke names * of the' Jardn by whom the biliwae 

^fihmd]f^fA add IktHul men of the couBtjr . 

^Uoresaid, thenlimd there sworn, and charged 

^ 4it^Mquire ior onr said lord the King, and the 

i^ body of the said Tmmty, it is presented in 

^ Iktetfner and form, as appears in a certain . * ^ v« '7 

.¥.iMiiS|ment anneied to this schedule/' 

• " «... .,.• 

^j p. Q. Clerk pf the Peace 

for the said coupty. 

^o ihts schedule annex the record of the 
^dictment* and send all up together. . - 



fbraa of a Return from a single Justice. Fren ajita- 

) " I, A. B. one? of the, Keepers 

to wit. / '^ of the Peace and Justices of our 

-^^^ Lord the King assigned to kaep 

** the Peace within the said-A— — — and also 
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*^ to hear and determine diverse felouieft, trcs- 
^' passes, and misdeiBeaiiors in the »aiiiecom«- 
** milted, by virtue of this writ to me deli- 
^* vered, do under my seal return into hit 
*' Majesty in his Court of King's Bench, the 

" of which mention is made in the 

^^ same writ, together with ail matters toucbio; 
^^ tlie same, in witness whereof, I the said 
'^ A. B. have to these presents set my seal/' 
" Given at ■ iii said county t he 

" day of in the ^ •— ye«r of Uie 

** reign of — .'* 



Where no particular form, is directed hf 
statute, it may reasonably be supposed some 
litile difference of practice mayprevail; faul 
the substance of all retures to these writs maf 
be collected from the foregoing. 
Return to be Whatever form however the return assume^ 

forwarded to . 

the Crown if from the Session, the orders having been 

"^•* annexed to the writ, llie clerk of the peace re- 

inits them to some person in London, with 

the approbation of the Party applying, to be 

delivered by him into^the Crowix Office. , 

Ulterior pro- With the ulterior proceedings in the Coiq^ 
above, Me can have little concern here. It 
'will be sufficient, by way of general inioraia- 
'tion, to notice, that after the return has been 
thus made, the first proceedrsg |s-a motion to 
file, tlie order, after which the regular course 
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ki^uiiidedtilithlie Subject is abg«^ r f; > 

if updn sueh argument there appear any thing 
^defective 'm the retwrn; the Cotirttilr]]) ifisake & 
rule that the cane shall be seat fo^ok agaiti, 
either generally to be re-stated, or for additi- 
onal itifermation oh any ptirtieular point of it. 
*ThSs rtilCj together with the original recbrd, 
is re-delivered t6 the clerV of the peace, for 
enquiry at the next:Ses^M», if belonging to 
the Sessions of the Peace ; wiA the matter, if 
it be>Mie-of/«t?te; ni^irst jbe enquired ipto de 
novoj as if nothing had pat^se^ 6n it before,* 
but ot4ier#f$e,if sonil^ mere informality arising 

urith the Jufijticesit 






.^ Any attefA|r^-rto c€^iD(Nne«s Mrithin the ^pi^-cwta. 
{Mttwl of a • section, ia 4ugi elementary treatie^e, 
^^anerdl- iUstertaiitm* en : tb^ diil^ecrt of CcMfttf , 
^f cmld be idle; atid % puriicuiar mum^r^iipn 
lof'instaliiceares^cti^g the allotvanoe of' tbcsa 
by stetutev of otherwise, bn^Jet, all their nltf- 
^Mtat alpj^dbii %bukl^^ wegrae than idle; it v.^v^^o 
MTdtaUiiliisiitaili beiiauBe il oould dot be suf- * i vi > ;f 
ftmBntif campreheRS^vir hr lAdiyemal appU* 

t Burr. S. C. 682. 
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t:t€ferme€ to cases of the mcMt ofdim^ iW 

^eurreAce before Justices i» Sessions, aie'sl 

thstcaa be practicable hen. i ^ * - itJ 
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1st. 

Sndly. 
3dly. 

4tbly. 



5tbly. 
ethly. ^ 



Theoy o^ Caste en the Issi^tsfiuM 
subject^ the remavalof pnMieedis|i 
by iiTit of Certiorari. tiS^Mu^i 

On Criminal prosecutions, v ^u 
On Appeals against « Feai^tatest 
C On Appeals against Ordtii of 
.c renioTsl. . ,i >• ^ .. - i.^ 

Costs of cure and maintenance; 
to be endorsed upon a* suspedbictt 
of an order of renu»vaU ''X> .'. 
Upon Appeals agfaiastOMnMUT 
accounts* . * r i\ 



v- . 



These are all the instances hrelativ<^io (^ts, 
upon which it is necessary to enter htnt^lesf- 
. ing all others (which are not of ^Mrdraaiyabi- 
currence) to be collected from the lespttti f g 
statutes which create offences, Mgoiateilneiili 
of prosecution, or direct the conseqnenoMJ *i 
Onre»mI By the statute of 8 and 9 Wiil<^ S.! befMfe 
l^r^Certio- inentioned, it is enacted, that '' if tlMrdbftttdsit 
prosecuting the writ of cerii^mtiybeh 
of the offence for which he wsis indicted^ 
the Court of King's Bench skM ^ivs^ 
aile costs to the prosecutor^ ]£ heiie the part§ 
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^grieved off iif^Mi or be a jnftidi^ ^tMisteble^ 
te other ct?il officer, who proetcutesmi aecotmt 
•of miiy thihg tlmti^NKieriied him m^ officer^ to be 
taxed according to the- coorse of tlie said coart, 
who shall for the recoTery thereof, within teft 
'fi^ifSr b/I/^ "demaodi and refusal of payment, da 
«JDath,4»BiTe vtttaciiiifent awarded, and the .re- 
cognisance not to be discharged till the costa 
are paid^'^ 
Qtt these words it has been determined, 
1st; TfaM to comet within the description of 
u party grUved^'* there mast be some actual 
kijuvy Matained^* ; 

4 8n%. That '' m officer" lAeans in the ac 

tual execution of the duty of ah office, and 

''^hat he must be a proaecuibor: handjfide ex of- 

Jlcao,t and not a mere yoiimtary Prosecutor, 

though in office* 

! fiy the 6 Geo. % before menlicned, ^ The Ptttoa tsti- 
meogniaance shall be certified, to ^«^ King's ^ ^J|^ 
fieach, aad Uiere filed with the terfmrari^ and psysMNtf. 
«<nntea or judgment thereby remoTcd ; and if 
ffUM iaid order or judgment shall be confirmed 
fajr tlia4I!oart^ the persons entitled to tiush coste^ 
dka^Ae tecoiftsry thereof^ within ten days after ^ 
"dtiiiand .made of the person^ who ought to pay, 
lipim <oadi ioade of sirah demand and refiisal, 
ahail Jbateoft altacjpmeBt for contempt, and the 






t 2 T«m. B. 47i— 6 Ten R. 33^ 



^med, complied ^vithvand; obcj^ttd*'^ r < ;^ > 
Costs on In- ^^ Where any coBiplaint Istudl-be oadc befai^ 
formations, ^y jyrtice or Justices, and :l»nyMMtir»«nt<ff' 
summons shall issue ih .coiuMqa^ce^themif, 
it jihall be lanrfiil for anif JiMdbe,:.wiM>.ihidl 
kave heand and deteraftined .tfie xonfiiaint^tir 
award costs to be paid by either ofthe^ftftmi 
as Jo him riiall seem . meet^ to * lAias. pisr^ in-' 
jured ; and in cuse anyrpers9B oirdeMd )tflt]xt 
Justice shftll not ferthwkb pay, <^ .^VefMetf' 
rity for the same to the ssAishcstkm^ti^beJhBl^ 
lice, thersaaR slnll be levied by 4isftress.i- -And 
if goods and chattels of such penwft* ^caiUKM 
<be found, the Justice jdittU oomimidifniioillit 
liouse of correciioii : for. die place wlMr^jae^ 
person shall reside, to be kept to bardliboor 
not exceeding one month, nor > teas than tea 
days, or until: such sunt, tc^tber with tfat 
. expences attending the icommitmeutV: bs =ftil 

.paid/** .' ■'■. i ■?:■..■■.' :;.. -M* • 

^^fiut upon tbe conTictjon ofanj^.persooi 
upon any penal statute, where .; the .>pe9iltiil^ 
nbaU amount to, or exceed, 6//ii«e/jHELid;baBfel 
shall be. deducted by the Justiek,. aoeoidiDg 
jto his discretion, :out of tbe ^peaalfe^^.aa^M 
iht dediiqtion .sfaaiL not ecsipisnd. s«[ejiM»MM 
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* For the forms of awarding -ebstsittdQevying^ them, &c- 
6€e Pract. £«]bos. TitfrrC^STS. 
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df tUe penaltf ^ aAd the remainder of > the 
peoaityjrfiall Ue paid to the person who M'ould 
have been entitled to the wliole, in case this 
^ act had qtiot been made. 

^sd the Justices in Session may lay down, Authi^rity'of 

, « ,1 . the SessioDft 

or.^lter from time to time such rules, as ■ to ^^^^^ thiie 

mo^tB to be allowed to any person by virfue"*^*^®'1^. ^ 

' of ithi» act, as to them shall seem jast : 

•which rules having received the approbation 

. ami 8i@9iature of one of the judges of oyec 

aiad: .terminervj, . or general gaol delivery, at 

tbeassizesrifor the .county, shall , be binding, 

and notrc otherwise ; and no person shall be/^^ 

allowed : taay grefitei) sum than • aQooi;ding: towpc^f 

-^ . B4iit iii>.ii|aciy' iofttf^ice$ wher.e a statute €re» 
' ajtes .an. offencib and f^ves,af penalty ckxce€idii>g 
- &/, it also gives costs.f . ; • ' * 

.The Coiitsar;exp^pcee^ol^^;Qi^?^jlii3ig any.per-Ofei 

•on charged. with a^ offence before a^^wltic€^,iJI^^'c^ ^ 
; \^ gSLoV, arc; direct,, by an early statute, to.be 
pMd by th$^pff<^nder, i/* afr/i?.:^ 

* 18 Geo. 3. c. Id*. 

f Where a statute gives double costSj they are cab^nlatea 
4ms*:*l^t, IJie ^eommon costs;' and'lhen half the tditamoa 

• « 

<* f IMfiAA^>o#fit fir^t, the eonvmrm (;ofts ;' feieeotfdiy; Iiiff of' 
.* ibcft^ Wd th^n half of the latter.— 7^d oai Co^O^^fi^^ . . 
± 3 Jac. c. 10. « 



COST«« 

But, as that is seldom the case, tbcy are C9* 
dered, by a subsequent statute, to- be boras 
by the respective counties, and to be paid bgr 
the treasurer on an order from a Justice.* 

^li'^ST^"^ " ^^^ Court, before whom any perso* has 
Court if de- been tried aud convicted of any grand, or p#« 

fencuuit COB- • 

victod. tit, larceny, or oiher feiany^ m&yt at thti pnyw 
of the prosecutor, and on consideriitioii •£ 
his circumstances, order the treasurer of the 
county, Slc. to pay such sum as they sliatt 
judge reasonable, not exceeding the expences 
he was put to in carrying on the prosecntioiK 
with a reasonable allowance for his tilne m4 
trouble ; and the clerk of assise, or of tiie pciac0| 
shall, forthwith, make out such order, attfl 
deliver the same to the {misecutor on paying 
1^« and the treawirer shall pay the saitoe e» 
sight, &c/*t 

The court before whom any person has been 
tried and convicted of any grand, or petft, lar^ 
^eny, erMher felony^ and I>efore whom aay suefa 
fenda\^^ person has been tried and ocquiiied^ (in case it 
qmued. shall appear to the said Court that there was. a 
reasonable ground of prosecujtion, and that the 
prosecutor had, honajide^ prosecuted,) may or- 
der the treasurer of the county ,^ riding, &c. ts» 
pay to such prosecutor such sum as they shall 
tbifik reasonable, not exceeding' the espances 

♦ 27 Geo. 2, €• 3. 
t 25 Geo. 2, c« as* 
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Ibe w^, hxmdfidti put to^ making aliso, if he 
shall appear to be in poor circumstances, a 
reasonable allouance for his trouble and loss 
of time, which order, the clerk of Assize, or 
clerk of the Pea^c, respectively, shall, forth- 
i^ith, mid^e out, and deliver to him, being 
{laid for the same \$. and no more, and tbe 
treasurer of the county, &e. on sight of tb^ 
order, ^hall, forthwith, pay the same/' 

And the Justices may, from time to time,J«*tl«e*«it^ 
bHer such rutes and regulations concerning tin^^Her 
. iuvy costs or <^harge», so to be allowed /'♦ rules and re- 

■ And the Justices of inferior districts, having Jnf^y5^JJj^^ 
jiQrMMlictitm U^t^jf felons^ and raising their ovrtft '"Action*, 
rates, independent of the ctjunty, in which 
they are locally situate, may make mth r^gn^ 
Nations respecting sMh districts.^ ' 

But the Justices cannot order the costs of a Xo costs to 
prosecution Ibr a ftii«deai«amr to btt P^'** l^bTjMSli 
ibe treasuMf of a county, otit 6f thcf eountji in trials for 
rfltes^ under the anth6rtt;^of any statute. I^hofe* JJ^^^^^*** 
just adverted to, ofily authoi4se such order ill 
tMntn^ of prosecntioii for fehny ; and ^rtie llK 
Geo. 9, <«; 29, by which the payments that hdd 
been previously ordered by many seperafe st** 
l;utes(wiiFi€h were consolid^ied by ^ last men-f ' -^-^ 

tkMMsd Stat.) respeets only e&uniy purpmesy pro* 
pevly so cailed.^ 
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* is Ge^ 3, c. 19. 
t 6 Term R. ^Sft. 
X 7 T«rm R. SJT. 
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Otherwineaa But it bas been decided, that wbefer^atiy dtrf^ 
fendioe''^ ^'is imposed on a county,- and where Costa ne-« 
themselres cessafily. and iacidentaliy arise in questioning^ 

on county , . ^ ^ 

iNitiness. the propriety of acts done to enforce that duty^ 
The necessary charges respecting all things 
relating, to the aubjeete ihefnseives^ for Hhicli 
the Justices, were lempowered to order pay«. 
ment, must, of course, be borne from the same 
source*. - . 

(3p«tn» sp^ It is enacted, by 17 Geo. 3, c. 38, '• that, on 
a poor xste. appeals against poor-rates, the CiOurt may award 
reasonable costs to either party/' But the ap^. 
peal must be actually -entered and determined, 
to authorize them to give costs, for that is^made 
a condition precedent by the statute. One. gave 
notice of bia inteotioii to appeal against a ratt 
at the next Quarter Session, but on the day he* 
fore the Session countermanded his notice. The 
parish moved for costs for the ex pence they -had 
been put to, in preparing to support the rate, 
but the Court. of Session thought they had no 
power to award them, a^ the appeal had never 
been tried ; and of this opinion was the Court 
of B. R. on the question beiog . submitted to 

thenjt • 

<}o appeal . But on appeals against orders of removal, it 
JftJlTi'^^ enacted by 8 and 9 Wip. 3, c. 30, '' that the 

Justices in Session, upon proof beingr .made, 
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♦ 4 Term R. 591. 
t 8 Term. lU 564. ; 
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•ftfefore thetii, of notice having been given of 
~9ttiy such appeal, by the proper ofiieers, to the 
church-wardens or overseers of any parish or 
place (though they did not afterwards prose^^ 
xute such appeal) shall, af the same Session^ 
Wder to the party, in whose behalf such appeal 
«hall be determined, or to whom such notic^ 
%hall appear to have been given, such costs 
oind chargesin the law, as by the said Justices, 
iti their discretion, shall be thought most rea*- 
«onabl6 and just ; 'to be p^d by the church- 
wardens', ^tersee^rs, '^ any other persons, 
against whom "such appeal shall be determined, 
OP by the person that did give sucb notice : And ' ' 
if the person ^ordered to pay^ucb costs, stmiL 
five 'out of the jurisdictipn of such Courts any 
Justice vi^here such person shall inhabit, shall, 
OH reic)«iestto him made, and a true copy of the 
order for the payment of such costs produded, 
ftnd proved by s«me credible witness on oath, 
by his warrant, cause the same to be levied by 
^stressy and if no such distress csln be hail, 
tihaU cbtnmit such person to the common gaol 
there to remain by the space of twenty days*' ' 

On the: construction of this statute, |t faasSfivsii^'^.. 
beem decided, first, that tt is not compulsory|^?^^^^<- 
upon the Justices to give costs, but they are to«re toTie " 
fudge whether any are to be allowed, or not.* ^^ "' 
But, secondly, that if the Session do not hear 
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Cannot girejl^ ^ppeajs but adjourn it to a subftequent Sied? 

be r" ad-* ®*^^» ^^*^y caiuiot gi ve costs on the mere adjou ro- 

y^trnm^. ment without a beai in;^.f 

Maince^an^^ itie Jd&tices are also empowered to allow 

•d aUio in' ^^^^^F ^^^.^» uuder the deaoniiuation of main^ 

eiriaiA caf «a jf^/taiec^, h) a subsequent statute, ia the eyeat 
fff their determiuatioa oa the merits of the case 
being wi^ the appellants, to such auMMiat ay 
shall appear to them to have keen reasonably 
paid by the appellant parish fyf the relief 0f 
the pauper, between the jLime »( removal and 
the determination of «ach appeal ; to be- to* 
govered in like majuier 9^ ^he other cMta.-jr' 

fonditioiial . An 9rder of removal of Josticef^ wast ffftAi^ 

SSZi^ »?y ^^ Sepsiott for iaformali^y, and they 
jbsd.' ^n, pn the preifiumption that another vali4 

one wpHld be made, made a condittoiial air 
Ipwance of Costs for maintenance from thf 
tipie of the removal, on such valid 4>rder takf 
ing place. But this ord(er, as to €^$is^ was 
quashed by the Court of B. R. |)ecause the 
Justices in Session must either givfe^ or no(, 
give, Costs, at the time vchem they make their 

Vder.J 
Maintanaiice The Court of Session, as has been observed 

lif others, i^ ^ previous section, cannot delegate theit 
»n4j[«lg- authority to any other person, but it is tto$ 
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♦ Bnrr. S. C. 205. 

t,0 Geo. 1. c. 7. 
X Burr. S. €. 194. 
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«lB«$ubV lifter allowing reasonable matntenancement givea 
according to the Statute, to direct that the ex^ J^,*^^ 
pences which have been incurred in maintain^ 
' ing the pauper, shall be ascertained before the 
clerk of the peace, and reported by faim to the 
Court.* 

" As poor persons are often removed during Cost and- ^ 
the time of their sickness, to the great danger g^^p^J^! 
of their lives }" it is, for remedy thereof, en-<>^ •« *^* 
acted, that, *^ in case any pck)r person shall be i 

brought before any Justice of the Peace, tw 
the purpose of being removed from the place 
where he or 4ih^ is inhdbitiiig, by virtue of' «oy 
ofider ^ reWdva)^ And it sball appear to the aaid 
Justices thatr^u«h poor person is unable to tra- 
¥el, by reason of sickness or other infirmity, or 
that it would be dangerous for him or hei' so to 
doy the JiistMies making such order of removid 
Mt required ^nd authorized to suspend the eie^ 
ciitf oa of the same, until they am satisfied tbM 
it may safely be executed^ witfawt danger to 
any person who is the subject thereof i^^ 
wbicb si]ieq[>ensioa of, and subsequent permis- 
sion to execute, the same, shall be respectively 
indorsed on the said order of removal , a»d sigi)^ 
by such JtistUies. 

And the ^hai^es proved ou oath to have bee A To b« paid 
incurred l>y poch BiUf)ension of any order nf V **** P*" 
removal,' mjoiy^ by Uie said Justices, be direct- 

«€idd.€$. SO. 
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ed to be paid by the churchwardens and OTCfr 
. -seeis of the parish or place to which such poor 
^rdou is ordered to be removedy in case any 
removal shall take place, or in case of the death 
pf such poor person before tlie execution of 
such order. 
On Bpiir And if the church^wardens ox overseers of 

SSrif^^the parish, township, or place, to which the 
iriven of tp- order of removal shall be made, or any oir 
v^bydi«- ^^itber of them, shall, upon the removal, or 
^J» *^ fdeath, of such poor perisop ordered to be re* 
pnoved, refuse 6r neglect to pay the said 
charges within thre^ days after demand thereof, 
and shall not within the same time gtve no- 
tice of appeal, as is hereinafter fnentipned, it 
$hall be lawful for one Justice, by warrant nn- 
der his hand and sealj to cause the money 
mentioned in such order to be levied by dis- 
tress and sale of the goods and chattels of the 
person or persons so refusing or neglecting 
payment of the same, and also such costs at- 
tending, the same, not exceeding forty shillings, 
as such Justice shall direct ; and if the parish, 
township, or plare, to which the removal is 
piade, or was ordered to be made, before the 
death of such person as aforesaid, be -w ithout 
the jurisdiction of the Justice issuing the war- 
rant, then such warrant shall be transmitted to 
an \ Justice, having jurisdiction within such 
parish, township, or place, who upon receipt 
thereof is to indorse the same for execution. 
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Bat if t1i€r sum so ordered to 4)e paid, on MThere the 
account of stick costs^ exceed the sum af twenty^" t*^ap- 
poonds, the party aggrieved may appeal to the peal to Se«- 
hext General or Quarter Session, as they matf^^ „jay be 
do against an order of removal ; and if th^^^iw"*^^^*^^' 
"Session be of opinion that the sum so awarded 
he more than of right ought to have been di- 
rected to be pajd, such court may strike out 
the sum contained in the said order, and insert 

4 . ..■•■■ 

,the sum which, in their judgment, ought to be 
paid ; and in every such case the said court 
shall direct that the said order so amended 
«haU be carried into execution by the Justices,^ 
by whom it was originally made, or in t^se 
of the death of either of them, by such other 
Justices as the court shall direct/** 

Upon the words of which "statute the fbl^ Constrnction 
lowing constructions have been put by tii^<>^^»<^«^t»*^ 
Court of B. R. 

1st. That the expression '^ in case any pom* 
person shall be brought before any Justice*- 
means merely judicially brought, not per^ 
sonally^ for he or she may l)e so ill as to ren* 
der that dangerous or impossible.^ 

2Hdly, That the indorsement on the war- 
rant of distress directed to be made by thfc 
Justice, is a mere ministerial act, and the di^ 
xection compulsory upon him .J 

♦ 35 Geo. 3, c. iOl. 
f 9 East's R. 101. 
X 1 East's R. 117. 
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Sdly^ That the clause respecting the appeal 
a^iost the charges is to be thus understood* 
If the party aggrieyed, aud inteading*to appeal 
against the charges, give notice .ivitbin the 
three da)s after demand, by such notice ht 
prevents any distress being made ; but if be 
do not give the notice within the three dayS| 
in order to prevent the inconvenience of a 
distress, he does not thereby lose his right of 
appeal afterwards, which is given to him oa 
the same terms as for an appeal against tm 
order of removal.* 

4thly, That, although, by the stat. of WiU« 3^ 
which gives the appeal against removals t» 
tb<$ party aggrieved^ there could be no grief* 
ance to the Parish to which the order of re« 
moval was made, till it was actually executfd ; 
yet, as by this statute of 35 Geo. 3, even tho' 
the pauper die during suspension, and before 
the order be executed, a grievance arises iii 
consequence of the Costs, which it directs to 
be levied on the said Parish, it is an actual 
grievance^ though growing out of a subsequent 
statute on the same subject matter, and there* 
fore the .right of appeal attaches, as arising 
upon the determination of the Justices rei^ 
pecting the settlement of the pauper .f 
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♦ 9 East's R. 97. 
t 13 East's R. 51. 
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fiy the statute 49 Geo« 3, c. 129, jK^ting^Geo.^^ 
^e statute 35 Geo. 3, c. 101, whereby it i^^®^^^- 
^amongst xrtber Ihings eiiacted, **' That in case . 
any poor person, should be brought before any 
justice or Justices of tl^e peace, for the purpose 
jof being removed from the place where he or 
4*he was iuliabiting or sojourning, by virtue of 
iiny order of rempyal, or of being passed by 
^irtue of any vagrant pass, and it should ^- 
pear to the said justice or J4jsti3ces that such 
ppor person was unable to travel, ^ by reason of . 
^sickness or other in6rmity, or that it -would be 
/dangerous for him or her so to do, the justice 
.or justices making sMch order of removal, cnt 
(Such vagrant pass, were required and autho* 
jrized to suspend the executing of the same, 
^ntil they are satisfied that it might safely be 
executed without danger to any person who 
.was the subject thereof, and that the charges 
proved upon oath to have been incuiTed by .... 

iiach suspension of any order of removal, mi^ht 
by the said justices be directed to be paid by 
,tbe church-wardens and overseers of the pa- 
jrish or place to which such poor person was i 

ordered to be removed, in case any removal 
.abouM take place, or in case of tlie death of 
Vuch poor person before the execution of such 
order: and that by the same act it was fur- 
ther enacted, i hat in case of an appeal against 
'SUiy order f6i' the payment of such charges, if 
Ihe Court of Quarter Sessiona should be 6{ ^ 



412 



COSTS. 



Opinion that tne'siun so ^watded Be nore than 
of right ought to have been directed to be paM, 
such Court might, and was thereby directed to 
strike out the sum contained in the said.^rder, 
'and insert the sum which in the judgiheEtof 
such Court ought to be paid' ; and that in 
every such case the Court of Quarter Sesrioog 
should direct that the said order, so amendedy 
should be carried into execution by the sard 
Justices by vi^ horn the order was original^ 
made, or either of them, or m case of the 
death of either of them, by such justice or 
justices us the Court > should direct: nAnd 
that whereas it was expedient, that the power 
of putting an end to the suspensiotis of any 
such order of removal or pass, and of exe- 
cuting the several or other authorities afore- 
said, should not be confined to the order of 
the justice or justices making such order or 

Whe c anv ^^^^ '" '^ ^^ enacted, *' that from and after 
ord^r of re- the passing of this act, in all cases wherever 
shall be sus-the execution of any order of removal, pr of 
©ended, any any vagTaut pass, shall be hereafter suspended, 
the place by virtue of the said recited act, it shall be law- 
the^sameto ^"' ^^^ any' other justice or justices of the peace 
be execttied^ of the county or other jurisdiction, ^ilhift 
which such removal or pass shall be made, 
• to direct and order that the same shall te 
executed, and to direct the charges, to be in- 
curred as aforesaid, to be paid, and to eaiiy 
'■■ into exeGuiioa* any. sudi aj^endad Ai>ilerS''k> 
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nforesaid, as fully and efTectually to all intentu 
and purposes as the said respective powers 
aud authorities can or may be executed by the 
said justices hIio shall make any such order 
of removal, or by the justice who shall grant 
any such pass as aforesaid/' 

:VVhen the execution of any such order of How time of 
removal shall be suspended, the time of ap- gball be '' . 
pealing against such order shall be computed^®"*P"*^' 
according to the rules which govern other like 
caees, from the time of serving such order* 
aud not from the time of mukiiig such removal 
under and bv virtue of the same. 

And it ixT also recited, ^' 'f hat in order to 
avoid any pretence for forcibly separating hus- 
band and wife, - or other persons nearly con- 
nected with| or related to each other, ami who 
jrere living together as cue family at the time 
of any order of removal made, or vagrant pass 
granted, during the dangerous sickness or other 
infirniity of any one or more of such family, 
on whose account the execution of such order 
of removal or vagrant pass was suspended ;" 
And enacted and declared, ^^ 1 hat where any 
order of removal or vagrant pass shall be sus- 
pfmded^ by virtue of this, or of the said re- Order of re- 
cited act, on account of the dangerous sick-"^^^^°^ 
neM or other infirmity of any person or per- case of sick- 
90ns thereby directed to be removed or passed, ^nd^'^to 
the execution of such order of removal or vasrant ^^^^^ R^'- • 

^^ • sonsoftho 

pafuhilll also be suspended for .^le same period family. 
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with respect W every other pertori naUie^ 

therein, who was actually of the same hoiiMS-' 

hold or family of such sick or infirm person or 

persons, at the time 6f such order of reniovaf 

made or pass granted/' 

Jastice.when And whenever it shall happen that any pa»J 

examioation P^^ >» ^J ^g^» illness, or infirmity Unable to be 

tod report it i^PQugjit np to a petty Session to be enamia^ 

as to his or her settlement, it shall be lawftil 

for any one Magistrate acting for the cKslriGt 

where such pauper shall be, to take tbe exmai^ 

nation of such pauper, and report ^e ssnie to 

any other Magistrates acting for the said dis* 

trict, and for the said Magistrates upon sncb 

Settlement Import, to adjudge the settlement of the ntii 

ta b« mU«^- pauper, and make and suspend the order of 

fed on such *^ ^ ' » 

report. removal as fully and effectually to alf infentl 
and purposes, as if the said pauper bad ap^ 
peared before the Magistrates. 

Costs on ap- It has been observed before, that tbe jrtaf. 
peak against 43 Eij^. gives an appeal, indefinite in poitti 
accoonts. of time, to the Quarter Sessions against over- 
seers' accQunts ; And, that the 17 Geo. 2, c. Sl>. 
gives a similar appeal, but confines it to tb€ 
next Session, and accompanies it with an att« 
thority, to order costs to either party. 
Special Ses- And 50 Geo. 3, c. 49, which givei an adiJI^ 
.Sien t^in-**^*^* security against the inconwt, or et^ 
vtstifrate tliebitaut, accounts of cburch^vrardens airfl i^Wf ^ 
•ctounu. jj^^ j^y directing, that a ^lecial SessiemAlA 
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be holden for hi?estigating such account^v and 
gived such c^hurch-wardens and overseers an 
appeal against any reductions or disallow- 
ances made by such Justices in special Ses- ^ 
sion, to the next General^ or Quarter^ Session 
of the Peace, directs also, that the Justices in 
(weh General or Quarter Session of the Peace, 
tball, if they think Jit^ make an order that 
such church-wardens and overseers shall have 
the costs by them incurred, defrayed out of the 
poor rates of the Parish or Place. 



•< I . 



OoTtAWRir is a ptrntshment infficted on a What it is. 
person for a contempt and contumacy, in r^^ 
fiising to be amenable to, and abide b^, t)it 
justice of that court, which hath lawful autho- 
rity to call him before them ; and^ as this is a 
erime of the highest nature, being an act of 
rebellion against that state or community 6f 
wirich be is a member, so does it subject the 
j^arty to diverse forfeiturei^ and disabilities. 

But the law distinguishes between Outlaw- Of tiflT^t^^ 
fie§ in eapital cases, and in those of an inferidr**^"'^^^"^ 
nature ; fin* an Outlawry in treason and felony 
» of itself an attainder, and subjects the party 
.|o such an award thereupon to be made by 
the court wherf he is brought, as ili^ suitable. 
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to the offence for which he is itidicted aljrl ouf^ 
lawed ; for the law interprets the part} 's ab- 
sence a sutfirient evidence of his ^*uilt» aud 
withont requiring further proof or satisfactioD, 
accounts him guilty of the fact: on which en- 
sues corruption of blood, and an absolute for- 
feiture of his whole estate -real ami pensonal, 
and many men ^ho never were tried have beea 
executed upon the Outlawry.* 

Ezecutioo. And if a man be indicted before Justices 
of the Peace, and thereupon outlawed^ and 
be taken, and committed to prison, the Jus- 
tices of gaol delivery may award execution of 
this prisoned, for they are constituted to deliver 
the gaol.-j- 

Namwtobj And by the statute 34 Hen, 8, c. 14, the 

certifiecL 

clerks of the crown, clerks of assize, and.cleiks 
of the peace, are to certify into the King's 
Bench the names of all persons outlawed, at- 
tainted, or convicted ; and: upon letters from 
the Justices aforesaid, certificates shall be 
made of such persons to the Justices of gaol 
delivery. 

Though an Outlawry be an attainder, and 

equal to a conviction, or sentence by^ verdict 

Effects of iu or confession, it does not subject the paityto 

any severer punishment, than the crime docs 

for which the Outlawry was pronounced ; and 



♦ Co. Lit. 12S.— 4 Burr. R. 2549. 
t 2 Hale's HiiU 85. 
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tfcerefbtfe, if - it be ii^ a crime, for ;i% hich 
clergy is allowable, the party outlawed M^a^l 
A>e allowed his clergy, in tbe sa^ie oiaq^er as 
ke who is coavicted by verdict or coafeii- 
•ftion^* 

It is said by Blackstpne, that any pQi'son 
may .arrest 911 outlaw on a criminal prosecur 
tion, either of bis own heiul, or by writ or 
-warrant of C0pm9 utiaga^ypiy i^ order to brings • r . f^v 
him to execution* t 

k is deal- that the Cqiiirts at W^stminstier From what 
;!inay issue prpcess of OjkjtJ^wry, and that tb^J**"*^^*^^ 
-Court of King's Ben^h) fitfeer upo(n 9^1 i.wJict^ Ou<]»wrjr 
mentoriginidly tnken. tb^yre, pr remor^ tbitfeer** ^ ^^* 
liy eertiorariy may hsj^ pmc^si; qf c^pia^ ^r^ 
'sxigeni into any county of ]Engflaq4 W^ * 
non est inventus returned by the sheriff of t^ 
.county .wliere lie iisi indicted, and f teH(tium 
tltot he is' in ft^me Qtber county. 
. And alsa Jofrtices of pyer ^nd terniiif^r iqiay 
|s«ne a mjiiasQv exigent (and ifo procee4 tq this 
.Outlawry of any perspQ indicted before tjifna), 
'directed to the ibmffof th^ stame C9uj[iiy wb^^^ 
they hold their sfission, ^ contmoi^ law ; aj^ 
by the statute 5 Ed. 3, c. 11^ they may \%f^v^ 
-process of rtfa/»W and txigmt to all the coun- 






* 2 Hawk. c. 33. 

t 4 BUek. Com. 320. 
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ties of England, against persons indicted cf 
outlawed of felonv before tbem.* 

But Justices of gaol deliyerv, it has beeii 
said, cannot regularly issue capias or exlgeni^ 
because their commission is to deliver the 
gaol of the prisoners therein being, so that 
those n horn tliey have to do with, are always 
intended in custody already .f . 

Jot^mmay ^^j Justices of the Peace in their Sessions 

proceed to 

Oatlawry. may proceed tq Outlawr}', in cases of indict- 
ment found before them, and that by the com- 
mon law ; and also in cases of popular actioos 
by the statute of 2 Jac. 1. c. 4. But it it said 
that they cannot ibsue a capias uilagation, but 
must return the f ecord of the Outlawry into the 
King's Bench, and there proc^^s of tc^/a^a/iiJii 
shall issue, j: 

Nevertheless, it has been holden by higli 
authority, that, if one be outlawed before Jus- 
tices of Peace upon an indictment of felony, 
they mat/ award a capias utlagatum ; for they 
that have power to award process of Outlawry, 
have also power to award a capias utlagattm^ 
as incident to their authority and jurisdic- 
tion. § 
Exigent ^ The exigent^ which is the immediate pre- 
T **■ cursor of Outlawry, is a writ which lies ip 

* 2 Hale> Hist. 198. . 

t Ibid. 

X Dalt. c. 193.— 2 Hale's Hist. 52, 

S 12 Co. 103. 
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aclioii^ipfix^onffli.yvhere tbajdefeudant's person 

caanot be.founf],, aor goods within the county 

to- be diatrfiiut^d-: .AUQyin^indictmenis of tretat- . : -»>v \ 

^ayor felony, wber^ t^^ p^^rty is not fortlieom^ 

ing, and qa all indictm.^ats for trespass vi ei 

^rmiV.^ndi. all .oj6feniC€^: qf ^. higher, nliture, 

^ut not QUI tliosf of ,^ inferiof; kind. = ; It doep 

not lie on any offence created by statute^ nut 

IqI&s . speci^^aUy gi v£n, ; Qr mcessarUy to be in ^ j^i ,*.r>Jl 

ierrfid^, .,.,. .,. ./ • w^: .. -.. ;; 

% ^ Thiji process ji§§ also , on mfarmcttionSi : ; evea 

Jthough fpr offenfes^ in which there i^ no:aei- 

filial force, as libels and tlj$ Jifce ; for the forcp 

is not the criterion, but the enormity of .the 

The writ is directed- to thft Sbjerifi' tp pro?- •^'"'* 
xjaim and call. th^ d^fjsndaat five County C0urt 
.d^s,^ ope iniznediately , following the otb?/*., 
cjfiargipg, t^it9 , tp appear upon patn of Oii^ 
hwjy.^ If,^li^,cpme pqt at the If^st proclam^ 
tLop,. hq is ssiid. tp b^ quif^qifies eX'U^lus^ ^pd;,ifi 

%p oi)tla>red.._ , . ,-i 

, : J^ja pejrsspii w^der ly? yepr$ of jag^e can :l>f Penmit wi* 
outls^iveidt becausp that j/f^ the earliest age, a|; ^^^\ ^**'* 
:ivbich th^y coujl^ b^^wprp^to their allegiance 
in the Torn or Leet, 

Outlawry in treason gives the forfeiture pfpQyf^it„,e^ 
the lands to the King, but in felony to the lord of 
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♦ 2 Hawk* c. 27. 
t 4 Burr. R. 2557. 
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^om they are immediatly holden . Biit the bans 

judgment, withoQt the return thereof df record) 
Proceedings gives no escheat. But it muat bd return^ by 
S£iiSt in **^^ Sheriff, with the writ of erigi : Or^ it must 
Rheriff > be remoYed by certiorari ; for tbe cdunty Court 
^^ ' not being a Caurt of recoird, the judgntieDt 

given by the Coroner in it 19 not matter of 

fecprd,* 
Rereml. AH Outlawries may b^ reversed by the itr 

fendant coming in upon the capias uilagaium 
, and pleading errors either of fact^ or law. If 

it be in a criminal matter, he must plead i|i 

■ 

person ; but |n civil ones may do it by hil 
Attorney. 

Rifbtereir After a reversal of Outlawry, the Party i^ 

***^ restored to his former rights.f 

And this is all that it ts thooght laecessary f6 
submit on this subject, the proceeding to Out- 
lawry being out of the ordinary course of 
practice at Sessions, for whiph vdriotu rea^DS 
might be assigned,. but. for which qne is so/; 
ficient ; yi:?. that, for the generality of a^a- 
nations preferred before that tribunal ^ the de^ 
fendant is in the actual; or'yiirtual, custody 0f 
the Court, previous tQ the indictment beixif 
presented. 






* 2 Hale's Hist. 206.-1 Inst. 288. 
J €Je. fctt, fEoS. '■■8 tiftwk* c* 30". 
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** Tfii King/' says m celeitbrraied 6oiDid6nta- pardon, 
tor on ttte Engliiib Laws, ^ is the proper p^r-f'^^"^*^* 
ion to piroselctite all public offences and bren* 
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fcti^s of the Peaoe^ being the- PetsoQ injured in 

tbe tyef of the Laiv; 'And htiace arises also 

abother bi^aneh of the Pterd^iire^ that of piar- 

dotting offenef^s ; for it is reaso^nable that be 

oidy #h6 is injured, sbodld hare the power of 

fopgiring/'* 

And it seeitis to he a settled tule^ that tlie Ejitent of 
King may pardon any offence whatsofBViSF a/§f*r *^®.^^?ff'? 

. • . , 11., . . autbonty m 

it «« fdommitt^df, whether it b^ agaiji^ i#6 <^Di-jg;r|if^f r a 
WMHi, or^tatttt^Jaw^sp fstr ps the p^ibtifc \» con- ^'^^**^ * ' 
cerned in it, and this eitj^er beforis the attsi^f 
iJer*, st^eiiQer^ cpnv^tio^^ orafter^ . 

Bht it sCi^s 2^e0d» that ^e ^ing ca^tiot, 
Ivsf m^ fsnm^m Vicmw^ psfrdoni pr. 4iBpeni9P 
i^i^ymstke. fin q|Kki(6« dipipu^igbabte^ wiiic^ i* 
li«4aw^l in its4e^ ss beii^g aitber agsHipMt};. i^ 
law: pf nalnwi or so ^ ag^iust the j>ubltp 
)g^s4» 119 to be iiidMabte at coHMPcm ilapr t 
JMd.lM'^iKimNt ot ftis JaB4, |b plainly againirt 
reason aiid the common good, and therefofp 

void.! 

• ■ »«• , . ... - . . . 



« fBlaek. Com. 209. 
t 2 Hawk. c. 37. 
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It is also expressly enacted by statute, that 
** no dispensation by non obstante of, or to, any 
statute, or any part thereof, shall be allowed j 
but that the sanie shall be ^oid add of none 
effect, except a dispensation be allowed in such 
" statute."* 
And releat- If one be bound . by recognizance to the 
sauces. Klng^ (o keep the peace against another by 
name, and generally to all dther - lieges of the 
King; in this ca«e before the peace.be bro- 
ken, the King cannot pardon or release the re- 
cognizance, although it be made orily to himi 
because it is for ' the benefit and safety of his 
subjects.^ 
AndbatriDg Nieither can the King, by any charter what* 
■^^""* ' soever, bar any right of entry or action, or any 
legal interest or benefit, actkally i^e^ted in the 
subject; and therefore it seems clear, that 
he cannot bar any action on a' statute by the 
party grieved : — Nor even a popular action 
commenced before his pardon ; for after an 
action popular is brought, the King can but 
discharge his own pa-rt, and cadtiot discharge 
the informer's piart; because by bringing of 
ah action, the informer has an intei^est there- 
in.+ 
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♦ 1 Wm. & Mar. Se«8. % c. 2. 
t 3 Inst. 238. 
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Vetj before the action is brought^ the King, 
tnay discharge the whole (unless it be pro- 
vided to the contrary by the act)j becaqse the 
informer cannot briqg .^an action or infomia-» 
tion origiaadly for his part only, but must pur^ 
sue the statute,* 
. J\ either can the Kinff pardon, where pri- And stajring 

^ *^ prosectttionft 

vate justice is principally eoncierned in the pro* 
secution of offenders^ And there are also, in 
some cases, even where the King is sole party^ 
^jne things which he cannot pardon ; such 
as common nuisances for not repairing high- 
ways, pr.the like: for although the prosecution 
for, redress and reformatio^ th^repfjis iniftuch 
cases vested^ in the King pnly, toavoid multir 
plicity of suits ; yet this oflSance itself savours 
more of the nature of a private injury to each 
individual in the neighbourhood, tb^in. of.. a 
public wrong; and therefore it is settl^^ that 
the King cannot pardon either the nuisance, 
or the suit for the sajne, because, such pardoE 
would take away the only means of compelling 
a redresjs of it. f 

Thus much ijs all that has been thought ne^ 
cessary to be introduced on the cpnstitutionfj 
.right of the cro\yn to grant pardons generally. 
On the other points; of view, in which so pro- 
lific a subject may be considered, the oaly dif- 
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firtilty is to condense it sufficiently for practi^ 
cat purposes. With this view] all observa-^ 
tiMs rMpectiog ffenerai Pardons, ^either by 
the Crown, orby«ctof Parliament; theeott- 
tested rig^t tsf panl^nnng by the Qnmik in case 

of Parliamentary impeachment ; awd the ' ob* 
;' 8#lcfteprajc^c€ of obtaiiriag pardon by approve-, 
ment ; am wboUy omitted.* 

Tbe only Pardons, then, with whith we ai« 
cokioerned here, are diirisible into two «peciiss : 
I 1» PairdoM of<eour9e, waAii^ Common nghU 

2. Pardoos of graee and favor. 
*■' A Pardon is grantable of common ri^t^^ 
Pirst, to pc^rsons found guilty of excusable 
bowicide. -~ Secondly, to certain felons and 
^ol^r ofiTenders who discover their aecomplices. 
Thirdly, to persons to whom the King has by 
' proclamation promised his pardon. 
' On ^te Jirst of thclse divisions little tn^jr 
•suffice, especially as ft relates to an offence not 
icomm'only brought before Justices in Session. 

tey the Stat, of Gloucester, 6 Ed, 1. c. 9, it 
is enacted, that " if it be found by the county, 
that a. person tried for the death did it in his 
defence, or by misfortune, then by the report 
of the Justices to the King, the King shall t^e 
hinli to his grace, if it please him J* 

Although, at first sight, it seems to be im- 
-pKed, that it is left to the discretion of tb^ 

* 4 Black. Com. 330. 
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King, VhitHer fee will grant a pai'don i a 
such a case, vof not ; yet it is settled, that the 
words if it shaii please the Kinff^ are only out 
of reverence, and t^ere not intended to makc^ 
the* right t>t the subject to such a pardon pre^^ 
(nations': it has therefore been Ipngdeterminedi 
that, in such case, a Pardon is grantable ef 
rights* 

AilcJ it is Baid, that upon removing 4he 
recioYcl t^y ceriibrttri/lie sHdl have a pardon ^ 

^iid writ of r^istitirtion bf his goods, as a mfati. 
ter of c6ifrse m& right, only paying for suing 
oat the same,-!" . 

JBtrt to prevent this expetice in tases vrtiere 
ihe death has notoriously happened by misad^ 
venture, or in self-defence, the judges wiH 
usually j^ermit, if not direct, a general verdic* 
of acquittal. J 

Secondly^ Pardons to felons and ofhets whopusaoMfd 
discover their accomplices, are getieraHy pT6-'^c'mHum 
vided by the several statutes which Create fhe , 

oflTenees, as mata prohibita, or which regulate 
the mode of punishing the commission of such 
ofiences. This priictice was first mtro'duced in 
'<he reign of Wm, and Ma; in the case of rob* 
T)ery,'§ and was soon followed in that of Anne;|| 
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♦ 2 Hawk. c. 37. 
t Ibid. 

X 4 filaek. Com. .1«8. 
S 4 & 5 Wm. & Mar. «. 8. 
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in burglary^ kouse-breakipg, horse-stealings 
and shop-lifting. Most of the. subsequent sta- 
tutes, which have introduced new prohibitions, 
or have provided new remediei^. for existing of- 
fences, as, forfrshing in private, waters,* de- 
stroying works on navigahle rivers,-}' &c. have 
followed the example, but especially those re- 
specting the coin, and the revenue. 

These provisions, however, generally relate 
to persons who are at large^ sind who, to en- 
title themselves fo a Pardon^ as matter of right, 
must not only give evidence against, but must 
actually be the means of convicting by their 
evidence, other offenders. For pn this subject 
it has been holden, that if the confession of the 
accomplice be such fis, on the trial, the jurjr 
£ive no credit to, or it be a partial eonfessioOr 
it gives him no legal right to a Pardon. § 
Accomplices Before we quit this particular consideration 

compelled to * * i . i» 

give cvi- of '^pardon by statute to accomplices, it may be 
deiireandto^j^gfy] at least, to uoticc, in a recent instance, 

receive a ' ' . ' » 

pardon. the extraordinary extension of the principle 
introduced by the statutes we have averted to. 
By 39 and 40 Geo. 3, c. 106 for preventing 
comhinations among workmen, in sect. 9, it 
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* 5 Geo. 3, c. 14. 

t 8 Geo. 2, c. 20. 

:J: Not universally 80, as frequently stated, for see 22 Geo. 
3, c. 28, respecting felons under 15 years of age,, discoveriog 
the receivers of stolen goods. 

% Cowp. R, 335. , ' " 
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is ertacted/ that ** Every person offending, 
(f. 6; adcomplice) tti fey equally with all other 
persons, 6^ compe//^tf« to give evidence as wit-* 
ness on behalf df his Majesty, or the informer, 
npon any information to be made against any 
other person, &€. and in all such cases, every 
person having' given his evidence as aforesaid, 
shall be indenvnified^** 

Thirdly^ as to the persons to whom the King PsirAonshf 
hasi by proclainatidnj promised his pardon; ItF^*^"*** 
is cledr, .thftt all persons to whom the King has,^ 
by special proclamation iji the gazette, or other* 
iri^^, promised his Pardon, and who come in 
under the royal flaith and promise, have a right . r 

to a PjBirdon '; «o clear, that not a word need be 
offered on the subject ; for if the King have the 
right of pardoning at-all, the pledge- of his 
mercy^ given in the authorised form of a pro- 
clamation^ must be s^fiicrent. The only doubt 
that can ever arise on l^e subject, is wher^ 
persons apparently entitled by their office^ to 
stipulate for a pardon, shall btive been in-, 
idiieed, by the obviouiS^ benefit of discovery, to 
exceed their authority ; but thicr consideration 
of this occurrence comes inore properly .under 
fhelastdivisioii of Oili* title, ; and which is the 
most important for the consideration of Justices 
in Session, viz. 

Special Pardons of Grace and. Favor. 

Pardons of Grace and Favour ^ to., individual Pardon of 
ofHtnders, art placed in oppoeitioa to those •Co«!"* 
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•.^/«£, oi nhich we have beea treating^ and are 
liiuse of most interest in the contemplation of 
Justices, because respecting ihem most is left Ut 
the magistrate's discretion ; whether the ques-^ 
tioa be considered withayietr to the coiivictioQ 
of the principal participators in the ofience, of 
to the pardon of those on whose tefitimonjr 
conviction may have been accomplished^ 

We will tteeA first of Pardons of grace Imd 

favour to individual accomplices, in order to 

procure the convicti<Hi of some principal par-f 

ticipators in the ofience. 

Jutticet' an- Blackstone says, ^'It has been usual for the 

pronise^ Justices of the Peace, by whom a«y persoas 

pardont. charged loith 'felony are committed to gaol, i0 

admit some one of their accomplices to becomt 

a witness (or, as it is geaerally termed. King's 

evidence, against bis fellows; upoii an implied 

. confidence^ ^hich tbe judges of gaol delivery 

have usually counteiianced and adopted, that if 

such accomplice make a full and complete dis« 

covery of that, and of a// other felontes^ to whicb 

he is examined by the Magistrate,,and afterward 

give his evidence, without prevarication of 

fraud, he shaii rud himself be prosecuted for 

that or any other previous offisnce of the samt 

degri 
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« 4 Blaek. Goau 331. 

Tbk f raotioe of admitting ae€omplic«s as witoesMS fpr 
IImb |Nrora;uti«D^ Jias bee& ktrgduced ia JBodara -timsM, ip 



in substance, aiM in efectf the doctrine nil- Und^rKiMi 
tranced bv the learned commejiAtor is correct ; ^^^^^ 
but it should appear not to be technically and 
jprecisely so in law^ by what was laid down (as if r 

in allusion to this Tery paragraph) with parti<» '^ 

.cular emphasis (on a trial Which excited great 
interest, and w^s more than commonly agitated) 
by Lord Mansfield, C, J. In Mk, Term, 1«, 
Geo, 3, on a case reserted from the 01d-6ai- 
ley,^ ^^ A Justice of Peace/* said he, "caOr 
Xiot pardon an offender, and tell him he shall be 
a witness against others ; he cannot select whom 
'he pleases to pardon, or prosecute ; and the pro^ 
secutor has even a less pretence to select thah 
jthe Justice of Pfeace/' However, although the 
justices deceive the accomplice, under a pf0'!' 
mise,, or assurance, or hope, of pardon from 
'them, which, in strictness, they have no right to 
inake ; yet if he make a full and fair disclosure, 
at the time of his examination, of aH he knows, 
h^ will be entitled to a recommendation to mer^ 
cy, and the King's Bench will in this ease bail 
fiiip, in order that he may apply for the Kingis 
pardon ; or the Justices of gaol delirery, on all Jw^g«i will 
Jhe circumstances relative to the prisoner's gecompiice* 
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-imiUticm pf, but, in triith to get rid of, fto ancieit and incot- 
•Venient meibofl for partially produciiii^ aimilar consequancfa, 
galled crpf^roreinmr (for which the reader is referred to Blafk. 
Coin, Tol. 4, p.. 330) and, in conformity with the source from 
Tt^hicb it is derived, only applies to felonies, or, in other wartfs, 
to crimes of a higher nature than misdeiQsanors, 
^ Rex. v^HuSd. Gbigirp. R. 389« 
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j«ttd»>r cf^r-: • elaim pf indemnity beipg laid before thetn, will 

^I^^J.g^'*""" exercise their discretion in deferring tlie trial 

accordingly. , » 

The same <And Justices in Sessions are in the coptinus^ 

by Jui>tices.|j|^|^jl^ of exercising a similar discretion, as to 

deferring the trial of accomplices, ^vhom it 
may be convenient to admit as witnesses for the 
conviction of others. 

Indeed, the objects in both cases; being the 
safne, a^i^ncra/ similarity runs through all the 
proceedings respecting this subject, whether it 
come before Judges of Assise, or Justices in 
Session ; and in both the previous, recommen- 
dation of the examining Magistrates receive an 
equal degree . of attention from the Court and 
the Crown. 
BTof'eofob- . The method of pardoning at the Assizes, and 
duxis.^ ^*^*^"at the Old-Bailey, is this, A sign manual issues, 
signifying the King's intention of either an ab- 
solute or conditional pardon, and directing th^ 
Justices of Gaol delivery to bail the prisoner, 
in order to appear and plead the next general 
pardon that shall come out, which they do ac- 
cordingly ; taking his recognizance to perform 
the conditions of the pardon, if any: — For the 
King may extend his mercy on w hat terms he 
pleases, and, consequently, may annex to his par- 
don any condition that he thinks fit,whether pre 
cedent or subsequent,on the performance where- 
of, the validity of the pardon will depend.* 



«»««*• 
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* 2 Hawk. c. 37.— 1 Blv^k. R. 479. 
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PARDON. 

But if the party do not perform the condi- 
tion of the pardon, the pardon becomes void, 
and he may be taken and executed on the first 
judgement. For the condition of tlie King^s 
Pardon . being* gene, the party remains pre.- 
cisely ih the same situation that he was the mor 
ment before tlie Pardon was granted, and be- 
ing brought up to to the bar, he may be re- 
manded to his fonner sentence.* 

It seems also to be laid down as a general 
rule, that wherever it may be reasonably in/- 
tended, that tlie King,when he granted such Par- 
don,was not fully apprized both of the heinous- 
ness of the crime, and also how far the party 
stands convicted thereof upon record, the Par- 
don is void as being gained by imposition up^ 
on the King.f r 

In conformity with this, it is expressly en- 
acted by 17 Ed. 3, c. 2, that *' in every Pardon 
of felony, granted at any man^s suggestion, ' ' 

« 

the suggestion, and name of him that makes it, 
shall be comprized : and if it be found untrue, 
the charter shall be disallowed, and the Jus- 
tices before whom the charter shall be alledged, 
shall inquire of the same suggestion, and if 
they find it untrue, shall disallow the charter/*J 

If the accomplice, who is recommended' by Accompiirwi 
the:«xamining Magistrate, as a witness to con-^^J^*/^H- 

^^_____ tt ^ 1^ ' I r r- — - -'-- ' 1^- -r i -- i« 

i 

♦ LeacliB C. L. 73, 220,. 300. 

t2H»wk. c. 37. .? 

J a7Edir,8, c. 2. 
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net the principal, be io custody in C^nrt, be 
is, on the motioa of Counsel, im§imm§€r admit- 
tedp almosi a« a mata^r of coorte ^from tbe eon- 
fideace properly, if boI oece^arilT, giToi to 
such recommeudaiioii, aanctiooed by tbe ^ 
probatioQ of the coiuueU wbo, it i^t reaaonablj 
to be preaooied, ob1> conaents to take op«ti 
bimtelf such respoo&ibilitjr on tbe clearest con- 
viction of its espedieocy.) If be be under le- 
cognizaoce oaiy, to appear when called up^n 
^which is most conuaonly the case on smpicw 
of such felonies as are usually tried before tbe 
Court of Quarter Session) on such motion be- 
log made to tbe Court, he is usually admitted 
in the same manner, though there be no such 
recommendation from the examining Justice. 
Tli€ mo<1e of "VV e come now, in the last place, to consider 
obtamiii^ .pardons of giace and favour to persons convict' 
conrictions ed of ofTcnces at Sessions, and which ^ like those 
^^^* obtained at the assizes, or at the Old Bailey, may 
be either absolute, or conditional. The moide 
of. obtaining them is, indeed, in a general mw 
of it, similar, before whatever Court the of* 
, fender have been convicted ; viz. by a rccpffi- 
mendatidn of such court to the Crown : but 
tliere are considerable differences on particular 
points between the authority pf Judges, and of 
IMIhreneet Justices, which it is neces^sary to notice. If & 
intheau- Jiulae of Assize, or at the Old Bailey, have 

Ihonty of '^ ^' 

JudceM and any iioubt on a point of law, arising in the case 

jmMni^^^^ any prisoner, he can respite the execution 

^I^BM of his seuteuce^ and take the opinions of the 
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blb^r Judges on the subject ; aft6r th6 obtam^ 
ing of. which, the prisoner has the chance of 
]beitig liberated a^ having been convicted against 
lnwy or of being recommended to mercy, on \!b» 
wftQle. circunisstance^ o( hiscase^. 
: JNot so, the Justices in Session;. If a pri^ 
toner be convicted before them^ they have nm 
Tnea^nsof obtaining the opinions of the Judges 
upon any point of law ; it is said they cannot 
fven respite their ^entence^ or the executiou 
of it if passed, beyond the immediate Sessioit . 
iteelf, their authority terminating with the ae* 
tual separation of the Justices composing the 
Bench ; and lastly, they have no nieans of cor- 
recting themselves in any particular where it 
might be desireable, but by a process, at once 
tedious, expensive, and unauthoritative.f 
, In order, however, to meet these difficulties^ Method of 
in the best manner possible^ if for any readon,,s<;ntence on 
either for the purpose of laying a case before ^^^^.'®"* 
coiinsel on a point of law, or for other caiAey' 
the Justices in Sessions find it convenient to re^ 
spite sentence, or execution of it^ the usual 

i ■ lit ■ II .1 I I I I \ I ■■ ■ ■ 111 , ■■ ■ ^. . . ■ t.m^ 

;* N«sh*8 ease^ O. B. 1818 and DMinj othiers* 

t TlMteha^beeogri^aiiceslQiigfcoinplaiaeiiof; andtlio^- 
Idme aUeviatioD of them may b« augg^ested in Ihe controQliog ' 
power of the Court of King's Bench, to correct the errors oC ^ 

inferiol^ Courts, it would bo a matter of great conrenience to 
Justices, as well as to poor prisoners, if some le^s expensivs^ 
sad aoresvaitiary^ method wert derised. 

F f 
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pitu^ice iK to keep the Session ulire by ailjoiini^ 
tnent, till they hate satisfied themselvei^. 

It requires no great stretch of sa^cify to 
discover great possible difficulties m, and some 
reasonable objections io, this mode of proceed- 
ing; but it has been considered as the best 
which has suggested itself, short of all applt« 
cation to the Crown, ajhr sentence^ for a Par* 
don* 
Method of , If an offender, convicted before Justices isi 
pardo^Ds on S^**'on, mean to apply to the Crown fora par- 
conTictioiis ^on, either absolute or conditional, the mode 
^ ]» as follows. He procures a petition to be 

drawn, setting forth the nature of his offence^ 
Ihe sentence of the Court, the circumstances 
he meatis to insist upon as his claim to mercy, 
and concluding with a prayer to that effect. Iff 
order to render such petitioii successful, the 
chairman of the Sessiqn, before which he was 
convicted, must indorse on this petition, at 
least his approbation of its being presented, but 
he is at liberty to add his recommendation to 
mercy, in such terms as he conceives the pri- 
soner to merit it. The petition, thus sanc- 
tioned, must then be transmitted by the clerk 
of tlie peace, or town clerk, as the ca»e may 
require, to the Secretary of State for the Home 
Department. Generally speaking, pardon al- 
most immediately follows an application made 
under these circumstances, if the petition bt 



m 



}>r€seiite(l by negligence or mistake^ with- 
out the indorsement of the chairroan, or other 
Justices present in Session at the time o£ 
jtrial, it is usual to refer, it back for their con* 
sent« If such consent be witheld, it is not 
usual for the Secretary of State to lay the pe- 
tition before his Majesty, the nepessary con- 
clusion being that the petitioner is not a pro- 
per object of mercy* 
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APPENDIX. 



DoUBTi having^ been entertained by sdni 
peraoos^ whether the form of the oath,* of md^ 
4ern mtrtoduction^ Mhich is now commonly ad<> 
ministered to Constables, at Quarter SessioHi), 
be sufficient ; inasmuch as by the terms of if; 
tliey are only sworn generally to perform the 
dntietsi of the office, without any speoifieatioh 
what those duties are : It has, therefore^ been 
thought right to introduce here the form of Che 
Constable's Oath as it was formerly used, ac- 
Qording to Dalton, distinguishing only such 
parts o€ it as have been superseded by modem 
statutes, or are become obsolete. 

^' You shall swear that you shall well and 
^* truly serve our Sovereign Lord the King, in 
>' the offiK^e of a Constable. You shall see and 
.'* cause his Majesty's peace to be well and 
'^^ duly kept and preserved according to your 
^* power. You shall arrest all such persons 
}' a^ in your sight and presence shall ride or 
^^ go armed offiensively, or shall commit, or 
^* make any riot, affiray, or other breach df 
^^ bis Majesty -s peace. You shall do your best 
^^ endeavour (upon con^plaint to you madej) 
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'* to apprehend all felons, barrators, and rio- 
** ters, or per*Jrifa' Aofc/usly Msem bled :--- And 
/^ if any such offenders shall make resistance 
^* (with force) you sha^ levy hue and cry, and 
■* shall pursue them until they be taken,— 
(^ You t^al) do your b#st en4eavoujr» that the 
^^ watch in, and ^bout, your town be duly kept 
1^ for the apprehending of rogues, Titg^boDdi^ 
^ aig^t-walkersi eyes droppers, and :44ber aiisr 
^^•pected persons, tnd of suob m go. dimmed, and 
^Mhe like : And th^tbue. aad .cry 4>e diil|r 
fi ra^isedfjand pursued^ according to thie statutt 
f^^f Winchester, against miirdertrmr > thieves, 
^>< and other felons ; And thsA the atatutea made 
^^ ibrthe punishment of rOgueg and tajgftboods^ 
f^ and such other idle persons, coming within 
^^ your bounds and limits, be duly put in exc^ 
" cution. You shall haye a watchful eye. to 
*' such persons as shall maintain or keep any 
*V common house, or place where a»y unlaw- 
^^ ful crinie is used : As also to such persons 
•' as shall frequent or use such places^ or shall 
** use or exercise any unlawful games, ther^ 
i^ or elsewhere, contrary to the statutes. At 
• * your Assizes, Sessions of the Peace, or Leet, 
** you shall present, all and every, the offences 
^' done contrary to the statutes^ made to resfrain 
^^ the inordinate haunting andtippling in inns, 
*^ alehouses, and other victualling houaet^ and 
♦^ for redressing drunkenness, You shall there 
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'^ likewise true presentment make of all blood- 
*' sheddings, affrays, Outcries, rescous, and 
*' other oflences committed or done ag-ainst the 
** King's Majesty's peace within your limits. — 
•' You shall J once every day^ during your office^ 
** present^ at the Quarter Sessions^ all popish 
*' recusants tcithin your parish^ and their chiU 
** dren above nine^ and their servants^ fi. e. 
** their monthly absence from the church, J And 
** you shall have a care for the maintenance of 
^ archery:^ according to the statute. 1i ou shall 
** and duly execute all precepts and warrants 
•* to you directed from the Justices of Peace of 
•* this county, or higher officers. You shall be 
** aiding to your neighbours against unlawful 
" purveyances. In the time of hay or corn /mr* 
** vest (upon request J you shall canst all persons 
" meet to serve by the day^ for the mowings reap^ 
*' ingy and getting in of corn or hay. You shall 
*' in Easter week, cause your parishioners to 
*• chuse surveyors for the mending of the high- 
*' ways in your parish. You shall have a care 
'* that the malt made or put to sale in your town 
" be well and sufficiently made, trodden, form* 
" ed, and dressed : And you shall well and duly 
*' according to your knowlege, power, and abi- 
** lity, do and execute all other things belong- 
'* ing to the office of Constable so long as you 
*^ shall continue in this office. So help you 
" God/' 
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TA^LE OF FEES, 

taken by the 

CLERK OF THE PEACE, 

FOR TH^ 

ision j)f Kcsteven^ in the County of Lincoln, 

FEES ON TRAVERSE: 

pntering appearance .•*...•. ^ .. • 20 

jCopying indictment ,. 2 0' 

nteriiig plea 2 8 

Recognizances and filing 4 

Drawing issiue, folio, at 8d. per folio 

Entering on the roll, ditto 

Copy tliereof, ditto 

Record , 6 8 

Venire .0 2 6 

W. B. The entry an(] copy of the issue are the 
same as the drawing', and the above fees are 
delivered with the copy of the issue to the 
defendant's attorney, out of which, the gi^inea >* 

paid on entering into the traverse is to be > 

fif^wted : you also charge before entering 
appearance, the process by which defendant ^ 

is brottjfht into court, riz. Venirp Facieis * 

2i, 6d* and so 00 :-^-sce Fees. . -^ 
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OTHER FEES FOR DEFENDANT. 



Sheriff ibr aummoniiig and impan* J 6 

neling jury 5 

Verdict to be paid for to the jury ^^ ? a ^ a 

whose favour the travers^ is. ... $ "^ 
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OTHER FEES ON TRYING TRAVERSE. 

Calling cause • 6 4 

Swearing jury 02 

Reading record 2 

• 

Swearing witnesses, 4d. each 

Verdict 4 4 

Entering judgment 6 8 

Discharge 4 8 



IF TRAVERSE IS NOT TRYED. 

Then after Venire add, 

Calling cause 4 

Ordering for withdrawing plea. ... 4 o 

Withdrawing it '\ 2 

Reading record 6 2 

Discharge •• 4 8 
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FEES ON TRAVEHSE, 

PROSECUTOR^ FEES, 

I«)jdictment 2 

Copy traverse 8d, per folio, ..••••.. 
Swearing witnesses, 4d. each • ^ 

V, B If either p%rty detijres a Subpeeiui, each 
« Si|bp€i«a is 2b» 6d* 
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CERTIORARI. 

Allowing writ 06 8 

Jletuming^ 2 

Recognizance if not taken before ^ ? a o i\ 

judge 5 

Drawing return 8d. per folio 

Copy thereof 4d. per folio 

|porrossing« 4d. per folio 

AD QUOD DAMNUM. 

{leading writ, return, and inquisition 3 

Petition for entering and recording) ^ 

the same i 

Order thereon 4 

Eatry thereof, 8d. per folio 
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Swearing every witnets • « • • 4 

Order of continuance when not fully > a 4 q 

beard S 

Final order to be paid for by the> a 4 a 

party in whose foror it ii voUAt^ •' S 

Copy thereof (if required) ........ • fi 
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ORDERS OF REMOVAL' NOT JkPPB4I£I> 

AGAINST. 

Filing order 2 i, 

Reading 10 

Swearing witnets ««. 4 

Order... 4 9 
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TABl,E OF FEES, 

Taken bftii€ 

CLERK OF THE i^EACE, 

OP TkE COUNTY OF NOTTINGHAM. 



' . ' 



if. i. d. 

Pleading juilty or not guilty for pe-^ 

tit larceny, judgment and order > 14 4 
thereupon ; j 

Discharging every person on recog- j 

. nizance to keep the peace, or to S 4 4 

♦ ^ ( 

answer j 

Do. every person on recognizance) n 6 4 

inbastardy S 

A traverse tried the same day indict- ? o q q 

mentisfound S ^ ^ ^ 

Others tried the Sessions after, 20s. ^ i a a* 

in court. S 

And on the trials. : 2 12 O 

Every order of common length and > n ^ n 

copy and entering * . > 

If long and special, for drawing and) ^ ^ ^ 

entering > 

For the copy 3«. or 8rf, a sheet. 

Comixion indictment in felony. * . . « . 2 €i 

And copy is. or 8d. a {ihett. 
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Dischai^ng every indictment for fe-) r 
lony where found ignoramus . « • • S 
of every persotf indicted 



for trespass, riot, aaeanlnforciblel ^ ^ ^ 

entry, or the like^ when bill found | 

ignoramus for each *.... 

For the appearance and discharge of 

every person bailed for good be-> 8 9' 

haviour, contempt, or the like^ • * 3 
For taking every such recognizance^ a o a 

in Court.... • > 

Forevery day given for repair of high-? ^ • 

ways or bridges. • • > 

For the allowance jpf every certifi- \ ^ 

cate for the repair thereof \ 

And for pleading for the same • « . . 13 4 
For filing: certificates of the oath i 

of a Knight of a Shire's qua- > 2 

* lification ) 

For drawing every special indict-) 

ment.... r- \ ^ 3 4 

For the copy 2*. or 8rf. a sheet at 

any election 

- The same in informations . ..... ^ . 

Every certificate of loss by fire. ... 10. 6* 

For certifying every record of con-> i a a 

viction r . . . . > 

For examining and entering on the > |% ^^y c^ 

file, estimate for s^ brief r S 
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For oertificate of evicry person indicted 2 

For each nan^e ' 2 

Inrolling every instrument Sd a sheet 

For every search •....-•#.... 3 6 

For every certificate 3 6 

Entering deputation, if Lord pays. . 2 6 

^ : if keeper pays 10 

Bench warrant, each name ...*.. 4 

Discliarging every high constable) n 2 

and treasurer out of office 3 

Copy and entering- 2 

Attending Quarter Sessions each ? n o n 

day, myself •- 3 

For certifying every recognizance . . 6 

For submission to every indictment? o -to a 

laid jointly # j 

Each defendant, if laid severally . . 13 4 
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Accomplices made witnesses, 205 ^ 

Pardons to, 425 
fanner, of obtaining, 430 
Ditto after conviction, 432 ' 
Additions, 161 
Advocates, 98 
Adjournment of Sessions, 374 

How to be peculated, 375 
Almanacks, how far evidence, 214 
Appeals, 237 

Statutes which give them respecting the settlement 
of paupers, 313 
. Construction of them, 317 
Against poor rates, 330 
Apprenticeships, 245 
Arraignment, 159 
Array, challenge to, 183 
Arrest, 90 
Assault, 155 

indictment for, 176 . 
Attorney^ 99 

cannot act as a Justice, 39 

Privileged from giving evidence, 207 , 

Bdukraptcy of a master, how if affects his appreo.tiee, 252 

r ^ 

G s 2 
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INDEX, 

Barratry, 106 
Barristers, 98 
Bastards, 

Deserted by their parents^ 134 

Order of maintenance of, 136 

Motions respeciino[', 120 

Explanation of proceedin^fs oo, 122 

Mother dying: pending th« proceedings, 123 

Appall in, fhifi. 

Alterations respecting, by the last statute, 124 

Incidental expcncf^ respectinsr, 125 

Summary remedy for ptrforwance of order bf fiiiatioo^ 

120 
Doubts on the construction of tl{« statqte respecting, 

128 ' 

Appeal not to be heard without due notice^ 13\ 
Resisting orders of maint^nanct, 13^ 
Mother canoply prove fnct of iticoutjoence. Hid 
Being pregnant with, a ^ood cause for discharging 

a serrant, 276 
But does not of itself vacate the contract, or entith 
the overseers to^remove, ibid 
Bawdy-IIouses, . 

Indictment of, ISO 
Bench warrant, 148 

Benefit societies, certificates from, their cfTsct on settlements^ 

257 

c. 

Caption of an indictment, IGl 
Case, special,^ 377 

Rules in drawing, 378 
Certificate f^f a j)auper, 304 

Of a «^ao!er, 71 

OF receiving the sacrament, 37 

Of a benefit society, 257 
Certiorari, 880 



Certiorari, its effect, 381 

When and how granted, 082 
Regulated by divers statutes, 385 
Certain prohibitions respecting, 389 
* Not grantable to remove county r»tei; generallj j 

390 
Notice of, 891 * . ' 

keturnof, 392 
€hairman*s duty in Sessions 114, 22S 
Challenges to jurors, 183 
Clergy, offences within and without, 233 
Cisrk of the Peace, bis office, 52 

May appoint a deputy. Ibid. . 

Form of af^pointinent, 52 

Punishable for misbehaviour^ . 5i 

Oath of office, 56 ' ,, 

Duties; Ibid. 

J 

Fees belonging to, 58 .. 

Extortion by, 59 

. ' . • ■ . •' * 

Clerks of Justices, their fees, 41 '' .. - 

Combinations among workmen, 178 

Modetn provision respecting, 430 

Compromising assaults, 155 

Conclusion of an indictment, .179 

Confessions, 211 

Conspiracies, 178- 

Constables, 72 . -: • 

Petit, 73 ; 

Chief, 74 

Their fees, 7<i . 

Punishment of, 77 ' ■ 

May appoint deputies, 7S 

Called over at Sessions, 1 13 . ri 

Their modtrn oath, 75 .^^ 

Their ancient ene, 437 
CoDtemptt, 47 . i 
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Coroner, 60 

Ilia fees, 01 ^ 

Extortion t>y, 04 
Punishment of, 05 
Indictment of, 07 
Corporation books, evidence, %i6 
CostSi on appeals against appointment of overseers, 32Qt 

On removal of proceedings by writ of certiorari, 30^ 
Double and treble costs, &ow ealculatcid,' 401 ' 
On informations, 400 
On commitments, 401 

On prosecutions and trial before a^courl tbi'fcleDy, ^fo^ 
For inferior offences, 403 
On appeals, 404 
Against orders of removal, 40& 
On suspension of order, 407 
Pajrment enforced, 406 
Against overseers* accounts, 414 
Counsel for the prisoner, 193 
Cryer of the court, 106, 1921 
Gustos rotulorum, 20 

llovf appointed, 21 
His duty. Ibid* 

D. 

Debtors, insolvent, 373 

Dedimus potestatem, writ of, 31 

Default of person called on recognizance, 14^ 

Depositions, in what cases evidence, 216 

Disorderly houses^ ISO 

E. 

Emancipation of children, 242 

Estreat of recognizance, 150 

Evidence, 194 

Division of, into different descriptions, 197 
Epitome of law of, as it relates to appeals, 360 
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!xpenees of ^tnessesj 209 
£itortion/e3 

By a eoroner, 64 

By a clerk of ike peace, 59 

• \' ... 

Facts not to be stated by way of recital in an indietmenty 171 
Fees of clerks of the peace, 58 

Clerks of Justices, 41 

Of Justices, 32 
Flelopies, 104 

Figures not admissible in indictments,. iTHt 
Fines, 42 * 

Flight of a felon, 193 
Forfeitures, 42 ^ 
Form of an indictment, J76 * 

Distinguished from substance in orders aio^ judgnieati^ 317 
Forestalling, 106 

Indictment for» 181 

Gaolers, 69 

Their duties, 70 > 

Their salaries, 71 
General Sessions, 6 
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Habeas Corpus, writ of, 208 
ilerald^s books, how far evidence.. 210 
Hiring of servants,. 255 

General, ^' 

Implied, 259 

Special, 260 

Conditional, 261 

Customary, 262 « 

Jtetrospective, 26^ . -r. ^ 
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1. 

Indemnitj, act of, 37 
ladictments, 117 \ 

Their constractioD, 161 

Precedents of, 17tf 
InBCQptioDB on Bioiionients* eridence, 21(1 
InsoWent debtors, d73 

J. 

Joint offences, 170 

Judgments, great discriiftination requiinle' in, 22& 
On appeals, 370 
Cannot be delegated, 371 
But there may be a reference to ascerftaiii certain 
^ facts, or make certain calculations, Ibid» 

Altered, 375 

Cannot be reviewed by a subsequent session, 376 
May be referred to a superior aathoritj, Ibid, 
Juries, 78 

How summoned, 99 
Lists for returning, 80 
How to be kept, 224 
Jurors' names to be put on church door, 81* 
Wrong names to be struck out, 81 
How to be returned, 82 
Qualifications of, 83 ^ 

Exemptions, 84 
Duty, 116 
Cliallenges to, 183 
Panel, when to be refoj^ned, 191 
When one may be withdrawn, 225 
To whkt extent punishable, 227 
Justices, 22 

In s^sion, 23 
* Of the quorum, 24 
Qualifications of, 26 



IND£X. , 48/1 

Justices, oatbs of, 27, 31 

Penalty for not taking, 28 

Exceptions, 30 •/ . 

Dedimus Potiestatetn, for» 31 ' ? ] 

Disc barge of, 39 

Indemnitiej^ of 43, 49 

Punishment of, 48 

King, his proclamation to be read at Sessions, 112 

His decease or abdication, its effect on commissions, 39 
Its effect on recognisances for keeping the peace, 146 
His name used as plaintiff in criminal prosecutions, 203 

L. 

Larceny, 

Indictment for, 176 
Lewdness, 106 
Libels, 106 

London and Middlesex not within the r^iMi^BS for holding 
the Michaelmas Sessions, 10 ' i# ; 

M. 

Manslaughter, 104 • 
Maps, when evidence, 215 
Marriage, 277 > 

Its effects' on settlements, 279 « 

Solemnized in Scotland, Ibid 

Construction of statute respecting, 280 
Misnomer, 103 

Taking advantage of, 167 
Motions, 119 
Murder, 104 * . 

N. 

Navy Office books, evidence, 213 

Next Se^ioo, explanation of ths term, 31 1 



f^ext Session, of material ^portr«tt io cpsfs ^n an^appoii 

agaiust appointmeut /of ^ers€i|j»» 325 
Kotite reasonable, what, 321 

Of prosecaUoDf.loli^giteii tojiistiC!es»..&c»>45 
Of traverses, 153 

Of appeals against orAm^ tr>^iPl;^.#^^^» ^ 
Knisances, 138 

Presentment of. Ibid 
Respite of, 140 
\ View :of )»y Jvstkes^. Sec. .^1 
f Cfntiftwito wsp^cting,,.142 

0. 

Oaths of allegiance, 33 
Of office, 27 
Time of taking, 107 
Of jurors, 112 
Of Constables, 75, 437 
Offencea by statute, 172 

At cHlpllloo law^ 1,73 
Offices annual Id a parish, what are ftacb for the. piiirpose tf 

settlements, 202 
Outlawry, 415 

Its eifects, 416 

From what jurisdiction tQJ^s^uCi ^417 
Justices may proceed to, 418 
To what persons extending, 419 
Reversal of, 420 
Overseers of the poor, 324 
. Oyer and terminer, Justices of, 104 

p. 

Panels of jurors, how to be reformed. 101 

Papists, their oath, 108 

Pardon, 421 

King^s power respecting, 42S 

Pardons of. right .and :pardons of .topur^ .424 



t'ardons, to accomplices^ 425 • 
By proclainatioD, 427 
Justice's authority to promise, 4SS 
Mode of obtaining^, in order lo became' wHnfSons^ 430 
Mode of obtaining:, ^(Iter convietion at Sessions, 432 , 
Parishioners, when admissible witnesses, 204 T 

Parol testimony, 220 
Passes of vagrants, kc. 230 * 

Paupers, in virhat cases their exarmination i» evidence respect- 
ing their settlement, 218 
Peace, Justices of, 22 
Sessions of, I 
Recognizance of, 142 
Articles of, 144 
Penalties, 42 
i^etit Sessions, 3 
Juries, 78 
Constables, 73 
Precepts Tor holding Sessions, 7 , , 

Form of, 15 ' 
Pleaders, 97 * 

Pol^amy, 280 
Poor laws appeals upon,' "^^37 
Prisoners brought before iHe Coiirt^' 159 
Ditto after trial, 222 
Debtor ditto. 373 
Privileges of person, 96 
Proctor not to act as a Justice,' 39 

Prohibitions against particular persons pleading at Sessions^tOO 
Proclamations, 211 
Protestant dissenters. 111 

Their places of worship,' 112 

Qualifications of Justices, 26 

* Of jurors^ 8& 'i. .i%.. s 
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Qualification, oath of, 27 • 

To be taken onlj once in a reig^, 3i 
Quarter Sessions, 9 
Quoroof, JoBticetofy 34 

a. 

Rate for relief of poor, 325 

Rules fur making, 326 

Appeal against, 330 

Equality Justices to judge of, 335 

Liability, how ascertained, 338 

Particular exemptions from, 330 

Beneficial occupation, ' what, 642 

Locality, a question of nicety, 3l3 

Applied to land, 344 

I'o casual profits, and tolls not arising out of land, 34^ 

To houses, tithes, &c. 349 

To mines, 350 

Personal property how, and to what extent, rateable, ^ 
' Furniture, 301 

Public funds, 362 

Vessels passing and r^-passing, C64 

Rules for controverting these matters on appeal, 3(]9 
Recital, not generally admis^ble in an iudicimeut, 171 
Recognizance, 86 

To give evidence, 91 
Respite of, 149 
Forfeiture of, 150 
Records of Courts made evidence, 214 
Reference of points by Sessions to Judges of Assize, 377 
Registers, evidence, 210 
Relief of paupers, 310 
Removals of paupers, 312 
Residence necessary to gain a settlement, 240 

s. 

Sacrament, receiving of, as a qualificatioD^ 3i( 



INDEX, 4ig[f 

^ flentencc passed on prisoners, 229 ' 

Servants, hirings of, 255 ^ 
jScrvices, how performed to gain settlements, 2^ 

Ejujdem generis, 270 

Jn different places, 2l6 

By assignment, ?74 
JSesiions, 1 ' 

For jurisdictions of different extent, Ibid^ 
For counties, 2 . 
For cities, &c. Ibid 
Four different descriptions of, Ibid^ 
Petit, what, 3 ' 

Special, what, 4 
How convened. Ibid. 
Duties of, 5 

General Sessions, what, § 
How convened, 7 
Quarterly, what, Q • 

How holden. Ibid 

New reg^ulation respecting MichaehnaH Sessions^ 1^ 
Jurisdiction of, IX 
Deficiency of Justices, 12 

XJontinuance for more than one day, IZ . - 

Adjournment of, 14 
Place where to be holden. Ibid. 
Precept to summon, 15 
^ Bailiff's warrant for, 16 

Style of, 19 ' 

• AttHUtlance upon, 20 

Authorty of, 103 . , , - 

(Settlement, apoeals respecting, 2S9 ,j#i, .» *■ , | # 4, 

By bir^h. 2gp. ,. . ^, ^ J,^ ... .. . - 

By apprenticeship, 245 

By Iiiring and service, 255 

By \narr:a«^e, 277 

\Voiijau's not^uspended durinr coverture,^ 29^ ^ 
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